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T HE Reports now offered to the Public 
contain an account of ſuch of the Caſes 
on controverted Elections determined by the 
Houſe of Commons in the years 1623 and 
1624 as that able Lawyer Mr. Glanville, 
(afterwards Serjeant) who was then Chair- 
man of the Committee of Elections, thought 
worthy of being preſerved, and committed to 
wr iting. 


The ſtrength of reaſoning which governed 
the determinations in all, or moſt, of theſe 
Caſes, will appear obvious to every Reader: 
but what renders them the more inteteſting 
and important is, that the Reaſons or Founda- 

b tions 


LEY 
lions given in ſupport of theſe Deciſions, are 
no where elſe to be met with. 


The Journals of the Houſe of Commons 
from the 1ſt of King Edw. VIth, where 
they begin, down to the 23d of Queen 
Elizabeth, where thoſe of her reign end, 
are penned in a ſhort and unſatisfactory 
manner ; and the Journals of the reign of 
King James Iſt, were far from having 
attained the preciſion and exactneſs to which 
thoſe of ſubſequent reigns arrived. 


The printed Journals in the years 1623 
and - 1624, the time when theſe Reports 
were made, are particularly imperfect and 
complicated The Clerk of the Houſe: of 
Commons at that time was in an infirm 
{tate of health, which would not admit of 
his conſtant attendance on his duty. — His 
ſon therefore ſometimes attended for him : 
and they both, occaſionally, took rough mi- 
nutes, from which the Journals are printed. 
But theſe are ſo obſcure, unſatisfactory, and, 
in ſome inſtances, even contradictory, that 

| they 


- 


[ 


they rather tend to introduce confuſion and 
uncertainty than to afford information *. This 
evinces the neceſſity of ſupplying, as much 
as poſſible, the defects of thoſe Journals, 
and of rendering them more perfect and 
compleat, wherever it can be done, from 
authentic documents ; and it 1s preſumed, 
that theſe Reports, drawn up by Mr. Glan- 
ville in ſo clear and conciſe a manner, can- 
not but be deemed a valuable acquiſition, 
and a moſt uſeful Appendix to the Journals 


of thoſe years. 
* 


The ſhortneſs of the duration of Parlia- 
ments for ſome ages after their eſtabliſh- 
ment upon their preſent ſyſtem, of which 
it frequently happened, that two or three 
were ſummoned to meet at different places 
in the ſpace of a year, afforded but few 
opportunities for receiving or proceeding 
upon complaints of undue elections or re- 
turns, if any had been made ; and the labo- 
rious Mr. Prynne, with all his induſtry, 


* Of this uncertainty a remarkable inſtance appeared in the | 
Caſe of Pantefract in the laſt Parliament. 


5 4 ſays, 


. * 


i ] 


fays *, that from the 49th of Hen. IIId 
(As. 1265) to the 22d of Edw. IVth 
(A' 1483) he could not find that more 


than 7wo or three Caſes on Elections were 
queſtioned or complained of. But, in after- 
times, when property became more diffuſed 


into the hands of the Commons, by the 


Lords, the great and principal landholders, 
being ſet at liberty to alienate their Entailed 
poſſeſſions, in conſequence of Common 
Recoveries being countenanced by the Le- 
giſlature: By the Pofleſhons of Religious 
Houſes being granted, after the diflolu- 
tion, chiefly into the hands of Commoners : 
—By the Statute of Wills :—And by the 
great encreale of Trade and Commerce: 
By. theſe and other concurring cauſes, which 
happened in the former part of the ſixteenth 
century, power, the inſeparable attendant 
upon property, became more veſted in the 
hands of the Commonalty. From this period 
may be dated the conſequence and impor- 
tance of the Houſe of Commons. From 


* Vice Mr. Prynne's Brev. Parl. Rediv. p. 137. . 
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thence, powers and privileges were claimed 
and exerted by that Houſe unknown in 
former ages. And from thence, a ſpirit of 
independence and freedom aroſe, which ſoon 
placed that branch of the Legiſlature in the 
high and reſpectable ſtate in which we now 


behold it. 


The Houſe of Commons having thus 
become ſo eſſential a part of the conſtitu- 
tion, the duty of attending the ſervice of 
that Houſe was begun to be deemed not ſo 
burthenſome as it had formerly been.— 
Some Boroughs, which had anciently bore 
the charge of returning and maintaining 
members, but had long, through poverty, 
diſuſed it, then petitioned to have that pri- 
vilege reſtored. —And others which had no 
claim to that privilege, as a matter of antient 
right, were then enabled to enjoy that liberty 
either by expreſs Acts of the Legiſlature, or 
by Letters Patents from the Crown, granting 
the particular privilege of ſending members 


to parliament. In ſome inſtances, even the 
b 3 ſherifts 


(EF 
ſheriffs ſummoned them to ſend members 
upon their own authority only. 


This practice of reviving the antient, 
and creating new rights of returning mem- 
bers, continued in every reign from King 
Henry VIIIth to King Charles IId, inclu- 
five: and it appears by the annexed liſt, 
collected from Mr. Willis's Notitia Parl. 
and other materials, that within that period, 
there was an encreaſe of near two hundred 
members made to the Houſe of Com- 
mons. | 


The Journals of the reigns. of Queen 
Elizabeth and King James Iſt furniſh us 
with frequent inſtances of Elections being 
diſputed in the country, and controverted 
before the Houſe of Commons; but the 
number having greatly encreaſed in the 
two laſt parliaments of King James, made 
many of the ableſt members of thoſe par- 
haments agree in opinion, that ſome certain 


Rules or great Outlines of the legal Rights 
of 
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of Voting, were become neceſſary to be laid 
down, as a guide and direction to the 
Electors and Candidates in the country, and 
as a remembrance of the Reaſons and 
Grounds upon which the determinations of 
the Houſe were founded. — This was at- 
tempted to be done by Mr. Glanville, and 
the other members of the Committee of 
Elections, in the Reports now offered to 
the public. 


The Committee before whom theſe Caſes 
were agitated, was a Select Committee, 
compoſed of a certain number of members 
eminent for their great abilities, and parti- 
cularly diſtinguiſhed for their knowledge in 
the laws and conſtitution of their country. 
Their names are preſerved in the Journal of 
the 23d of Feb. 1623, and are as fol- 


low * ; viz. 
Sir John Strangeways, Sir Edward Coke, 
Sir George Moore, Sir Dudley Digges, Sir 


* Vide Journal, vol. I. p. J16. 
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Walter Earle, Sir William Strode, Sir Gil“ 
bert Gerrard, Sir Robert Hatton, Sir Tho- 
mas Jermyn, Sir Guy Palmes, Mr. Neville, 
Sir James Perrott, Sir George Fane, Mr, 
Recorder [Sir Heneage Finch], Sir John 
Jephſon, Mr. Solicitor General [Sir Robert 
Heath], Sir Thomas Hatton, Ms. Drake, 
Sir Henry Poole, Sir Robert Philips, Sir 
Nathaniel Rich, Sir George Goring, Sir 
Peter Hayman, Mr. Pym, Sir John Saville, 
Sir Thomas Cheeke, Sir Oliver Luke, Sir 
Thomas Trevor, Mr. Fanſhaw, Sir William 
Pooly, Sir William Fleetwood, Sir Francis 
Fane, Mr. Alford, Sir Francis Barrington, 
Sir George Manners, Mr. Glanville, Sir Wil- 
liam Herbert, Mr. Drue Drury, Sir, Francis 
Barnam, Sir Nicholas Tufton, Sir Henry 
Spiller, Sir Henry Fane, Sir Edward Peyton, 
Sir Miles Fleetwood, Sir Richard Young, Sir 
Robert Manſell, Sir Benjamin Rudyard, Sir 
Thomas Denton, Sir Roger North, Mr. 
Currington,” Mr. Chancellor of the Duchy 
[Sir Humphry May], Sir Charles Morriſon, 
Mr. Featherſtone, Sir Edward Cecill, Mr. 

_ Mohun, 


k } 
Mohun, Sir Hensy- Wallop, Mr. d | 
Wore Nox, * * 50 10 | 1 
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Alehoughs it is at hin time vaiverlally 
known. and admitted! to be the ſole right of 
the Houſe af Commons to examine and der 
termine all matters relating to the election = 
of their own members *; and that neither s 
the qualification of any Eledlor, nor the night 
of any perſon elected, is cognizable, or deter- 
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minable, or will be ſuffered by that Houſe to 

be called in queſtion, by any other judicature 
whatſoever (except in ſuch caſes as are ſpe- | 
cially provided for by Act of Parliament): 
Yet there have been times when this great 
Palladium of the Conſtitution, and of the 
Independency and Freedom of the Houſe of 
Commons, hath been diſputed; and appears, 
in ſome inſtances, to have been claimed and 
exerciſed by other powers. | 


| 
In the latter end of the fixteenth and the | 
beginning of the ſeventeenth centuries, this | 


* Vide Journal, 27 Jan, 1603. 
queſtion 


1 
queſtion was warmly agitated and conteſted 
between the Crown and the Houſe of 
Commons. On the part of the Crown it 
was contended, that as the writ for elec- 
tion iflued out of, and was returnable into, 
the Court of Chancery, the Lord Chan- 
cellor was the ſole and proper judge of the 


due execution of the writ, and conſequently 
of the legal qualifications of the elected “. 


On the other hand, it was infiſted upon 
by the Houſe of Commons, that the ſole 
and excluſive right of determining upon 
caſes concerning the election of their own 
members, was lodged in that Houſe +. 


Again, Mr. Prynne contends, that the 
King alone, or the King and the Houſe of 
Lords, were, originally, the proper judges 
of diſputes relating to the election of mem- 
bers of the Houſe of Commons 4. 


* Vide Dewes's Journal, p. 393. 
+ Dewes's Journal, p. 397. 
r Vide Mr, Prynne's Plea for the Lords, p. 394, 395. Brer, 


pal part IV. p. 259, 260, 
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An hiſtorical deduction of the moſt 
material Caſes relative to this important 


Queſtion, as they appear upon the Rolls 


and Journals of Parliament, and other 
authentic Documents and Records, it is pre- 
ſumed, will be uſeful and entertaining to 


the Reader. 


The firſt caſe we find relative to this ſub- 
ject is in the 12 year of King Edw. IId, 
when Mathew de Cranthorn preſented a 


Petition to the King's Council, complaining 


of a falſe return of a knight of the ſhire 


for the county of Devon having been made 


by the ſheriff of that county ; and praying 
to have due remedy for the receiving his 
coſts, Which Petition was referred to the 
Court of Exchequer, to enquire into the 
matter. of the ſaid falſe return. The ſaid 
Petition and Anſwer are as follows; viz. 


* 


A Con- 


* 
> — $a ani en ones 


Fa - 
Wee A Conſail noſtre Seigneur le Roi 
In 3 
. % monſtre Mathew de Cranthorn: 
h h 
15 E « Que come briefs fuſt venu en lo 


e Countee de Deveneſnire pur faire 


„ venir icy a ceſt Parlement, deus Cheva- 
« liers pur la Comune del dit Conte; meiſme 


t celuy Mathew par le Eveſke de Exceftre, 
„Sire William Martyne, par aflent des 
autres bons gentz de cel Conte, fi feuft 


« eſlu, et al Viſconte en pleyn Conte pre- 
e ſont, & garni qe il fuſt a ceſt Parlement, 
et fur ceo par meiſme le Viſconte ce So- 


« mons. Mes ore, en deceit de luy, Robert 


.« Bendyn, Viſconte del dit Conte, fi ad 


te retorne autres en ſon lieu; encontre la 
„ yolunte de diſt Comune, pur faire luy cel 
% damage. Et pur ce, le diſt Mathew prie 


due remedie pur ſes Cuſtages aver. 


Reſponſio. « Quoad iſtam Petitionem habeat 
„% Breve Theſaurar' & Baron' de Scaccario 
« quod venire fac Sub- Vicecom' ad Reſpon- 
«& dend' de falſo retorno predict'.“ 


In 


1 


In the 36 Edw. III (A' 1362), the election 
of Edward Laurence and Matthew de Riſne- 
ton, who were returned knights for Lanca - 
ſhire, being controverted, a writ iſſued after 
the end of the Parliament, directed to the ſhe- 
riff of that county, commanding him to en- 
quire, at a full meeting in the County-Court 
of the knights and other good men of the 
Commonalty of the ſaid county, whether 
the two perſons returned, or any others, 
were elected; and, if it ſhould appear that 
other perſons were elected, the ſheriff was 
commanded to return their names into the 
Chancery; which Writ was as follows, viz, * 


« Rex Vic' Lanc' Salutem, Pot. Clauſ. 36, 
« Quia ſuper Electione facta de & z. Jobs * 
„% Militibus pro Communitate 
« Com' predicti, pro ultimo Parliamento noſ- 
« tro in Com' predicto venientibus, in maxi- 
« ma altercatio facta exiſtit. Nos ea de cauſa 


« volentes ſuper electionem predictam ple- 


* Pryane, Brev. Parl. part I. p. 259. 


4 nius 


1 
& nius certiorari, tibi precipimus quod habita 
ein pleno Com' tuo ſuper electionem predic- 
tam cum Militibus & aliis probis Hominibus 
« de Communitate dicti Com' deliberatione & 
« informatione diligentibus, utrum, viz. Ed- 


« wardus Laurence & Mattheus de Riſheton 1 
« qui in Brevi noſtro de Parliamento predictõ 4 ! 
c tibi directo, retornati fuerunt pro Militibus L t 
« dicti Com” electi fuerint, an alii. Et fi per ] 
% deliberationem et informationem hujuſ- 3 0 
4 modi inveneris ipſos de Communi aſſenſu 1 t 
« totius Com” prediQ” pro Milit' dicti Con e 
« eleQos fuiſſe, tunc hab' fac eiſdem Edwardoo a 
* & Mattheo decem & octo libras & ſex- q t 
« decim ſolidos, pro Expenſis ſuis veniendo « 
« ad Parliamentum predictum, ibidem mo- 
« rando & exinde ad propria redeundo, viz. WR «© 
pro quadraginta & ſeptem Diebus ; utroque 


« predictorum Edwardi & Matthei capiente WF «© 
per Diem quatuor ſolidos. Et 1 alu pro 1 1 
4% Militibus ejuidem Com' electi fuerint, 7 
« tunc Nos de nominibus illorum tub S1- 


« gillo tuo in Canccllaria noſtra reddas certio- 
es 


* 3 8 
2 * 8 * 


2 
"8 


1 
& res, hoc Breve nobis remittens. T. R. 
6 1 Weſtm' xvii Die Novembris. 
« Per ipſum „ 


The ſheriff, who, it may be preſumed, 
was in the intereſt of the members returned, 
neglecting to make the enquiry directed by 
this writ, a ſecond writ iſſued the 12 of 
February following, directed to the Fuſtices 
of the Peace of that County, commanding 
them, at their next ſeſſions of the peace, to 


examine into the matter of the ſaid election, 


and to certify the fame, as it thould appear 
to them 1nto the Che viz. 


„Rex dilectis & fidelibus ſais 8 ” 
« Godfr' Folejambe & Sociis & z. dorſo. 
« ſuis Cuſtodibus Pacis in Com' 
« Lanc' Salutem. Cum nuper pro eo quod 
e ſuper electionem &c. ut ſupra uſque ibi red- 
« deret certiores, & tunc fic. Ac jam intel- 
« lexerimus quod predidi Edwardus & Mat- 
e theus qui locum tenentes dit Vic' exiſt- 
unt & Returnum Brevium noſtrorum Com' 
e predict 


—— —— — 


* 
« predict faciunt, breve noſtrum predictum 
« penes-ſe retinent, & executionem aliquam 
t inde hactenus facert non curarunt, & ni- 
& chilominus vadia illa indies levari faciunt, 
iin noſtti dereptionem manifeſtam. Nos 
« volentes hujuſmodi deeeptioni obviare, 
Vobis Mandamus, quod proxima ſeſſions 
„ yeſtra, vocatis coram Vobis Militibus & 
« aliis probis Hominibus ejuſdem Com', & 
« alios quos noveritis evocandos, diligentem 
* informationem & inquiſitionem ſuper pre- 
« miſlis capiatis, & de eo quod in hac parte in- 
« veneritis, Nos in Cancellaria noſtra ſub Si- 
« gillis Veſtris vel alicujus veſtrorum diſtincte 
« & aperte fine dilatione reddatis certiores, 
& hoc breve nobis remittentes. T. R. apud 
% Weſtm' xii Die Februar”. 

Per ipſum _ 


In the MPA II (Ar 1484) Thomas Ca- 
moyes, a Baron of Parliament *, was elected 


* This Thomas Camoyes was ſummoned as a Baron ts 
this Parliament, as appears. by the 2 pruned by Sir 
Wiiem 5 | 


one 
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one of the Knights for the County of Sur- 
rey, in the Parliament ſummoned to meet 
the 2 5 of October. He being a Peer of 
Parliament was certainly not eligible, 


The King and his Council, before the 
meeting of the Parliament, took notice of 
this undue Return, and declared it to be 
void; and iflued the following Writ for the 
electing a new Knight in his room *. 


e Rex, Vic' Sur', Salutem. Rot. Clauſ. 7 
; i „H. Bl 32. 

« uia ut accepimus tu Tho- 
mam Camoys, Chwaler, qui Bannerettus 
« eſt, ſicut quamplures anteceflorum ſuo- 
«* rum extiterunt, ad eſſendum unum Mili- 
i tem venientium ad proximum Parliamen- 
tum noſtrum pro Comunitate Comitatus 
4 predicti, de aſſenſu ejuſdem Comitatus, 
eligiſti. Nos advertentes quod hujuſmodi 
« Banneretti ante hec tempora, Milites 
GComitatus ratione alicujus Parliament 


* Selder's Titles of Honour, p. 737. Prynne's Brev. Parl. 
part II. p. 117. Plea for the Lords, p. 145. | 
c « eligi 


[ xvii J 

«eligi, minime conſueverunt, ipſum de of- 
&« ficio Militis ad dictum Parliamentum pro 
«© Comunitate Comitatus predicti venturi, 
e exonerari Volumus. Et ideo tibi precipi- 
* mus, quod quendam alium Militem 
* 1doneum et diſcretum, gladio cinctum, 
loco ipſius Thome, eligi; et eum ad 
& diem et locum Parliamenti predicti, venire 
& facias, cum plena et ſufficienti poteſtate, 
e ad conſentiendum hiis que in Parliamento 
& predicto fient, juxta tenorem primi Brevis 
e noſtri, tibi pro electione hujuſmodi Mili- 
« tum directi, et nomen ejus Nobis ſcire 
&« facias. Teſte Rege apud Weſtm' vin die 
« Octobris.” 


In conſequence of this fecond Writ 
Thomas Salaman and John de Hadretham, 
knts. were clected and returned Knights 
for the faid County of Surrey *. 


In the 7 Ric. II. the mayor, bailiff, and 
commonalty of Shaftesbury petitioned the 


* Prynne's Brev. Parl. part IV. p. 137. 


King, 


. 
King, Lords, and Commons, complaining 
of an undue Return for that Borough.— 
This Petition is annexed to the Writ of 
Election, but it does not appear that it was 
proceeded upon; the perſon ſaid to have 
been wrongfully returned by the ſheriff, 
} 4 not, in fact, being returned, the ſheriff, 


: poſſibly, having amended the return him- 
4 ſelf; or if it was done by any other autho- 
0 rity, no traces of it appear. The Petition 
8 was as follows“: 

e $ « A noſtre tres excellent & tres gracious 
e | Seigneur noſtre Seigneur le Roi & les 


« tres nobles Seigneurs & ſages Comunes 
1 de ceſt preſent Parlement, pleignont les 
it Maior, Bailifs, & les Comunes de Shafteſ- 
n, 1 e bury, de la ou per vertue del Briefs le 
ts Roi del Somons de meſme ceſty Par- 
« lement, ils retornerent deux de lez ſuffi- 
( ſantz & mieutz ables de dite Ville, ſibien 
nd b pur noſtre Seigneur le Roi, come pur la 


he Comune de dite Ville, ceſt affavoir, 
; * Prynne's Brev. Parl. Rediv, p. 286. 
g. 8 «« Wauter 


L* 

4 Wauter Henle & Thomas Seward: Monſ' 
& John Stretch, Viſcount de Dorſet, q ore 
« eſt, de ſon autorite demeſme, et encontre 
leur retorne, & a cauſe q'il ſuppoſa que 
c le dit Thomas Seward eſt moeneret en le 
« dite Parlement, pur le profit & avantage 
4 noſtre dit Seigneur le Roi, retourna un 
« Thomas Camel, a graunt damage noſtre 
Seigneur le Roi, & encontre la volunte 
& des Maire & Comunes ſuſdites, & la ou 
4c Pavant dit Thomas Seward ad reſcieu pur 
« ſes coſtages de dite Ville, come pleyne- 
c ment puiſſe apparer par un lettre teſtimo- 
& nial enſeale deſoutz leur comune ſeal. Si 
& pleaſe a noſtre tres excellent & tres gra- 
« cious Seigneur le Roi, les nobles Seigneurs, 
& & ſages Comunes ſuſdites, ent ordenir 
cc remedie, en over de charite.” 


In the 5 Hen. IV (A* 1413) the caſe of 
Thomas Thorp 1s thus ſtated upon the Roll 
of Parliament: 


„Item, 


N 


* 
25 


5 
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Item, becauſe that the Writ 8 
«© of Summons to Parlement, 
„ returned by the ſheriff of Rutland, was 
« not ſufficiently nor duly returned, as the 
« Commons conceived. The ſaid Commons 
„% prayed the King and the Lords in Par- 
„ liament, that this matter might be duly 
« examined in Parliament; and that in caſe 
« there ſhould be default found therein, 
« that ſuch a puniſhment might be inflicted 
% as might become exemplary to others 
„ offending in the like manner. Where- 
upon our ſaid Lord the King, in full Par- 
„ liament, commanded the Lords in Parlia- 
c ment to examine the ſaid matter, and to 
« do therein as to them ſhould ſeem beſt in 
« their diſcretions. And thereupon the ſaid 
„Lords cauſed to come before them in 
„% Parliament, as well the ſaid Sheriff, as 
«« William Oneby, who was returned by 
„ the ſaid Sheriff for one of the Knights 
« for the {ſaid County, and Thomas Thorp, 
* who was elected in full County to be one 


e * of 


1 
4 

* 
x. 
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„of the Knights of the ſaid Shire for the 
„ ſaid Parliament, but not returned by 
« the ſaid Sherift. And the ſaid parties 
„ being duly examined, and their reaſons 
& well conſidered in the ſaid Parliament, 
« it was awarded by the ſaid Lords, that 


% becauſe the ſaid Sheriff had not made a 


« {ſufficient Return of the ſaid Writ, that 
„% he ſhall amend the Return, and that he 
« ſhall return the ſaid Thomas for one of 
& the {aid Knights, as he was elected in tlie 
& ſaid County. — And moreover that the 
„ ſaid Sheriff, for this default, ſhall be diſ- 
« charged from his office, and committed 
« prifoner to the Fleet; and make Fine 
« and Ranſom at the King's pleaſure.” 


Although it is ſomewhat foreign to the 
preſent purpoſe, yet it is thought not impro- 
per to inſert here the following curious agree- 
ment, made in the ycar 1463, the third 
year of King Edw. IV, between the Bailiffs 
of the Town of Donewych, and their Re— 
preientative in Parliament; which ſhews, 

that, 
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that, even in that early period, there were 
reaſons why the members choſe to caſe 
their conſtituents of the charge of main- 
taining them “. 


« This bylle indentyd, mead the xvi 
« day of Aprille, in the thredde zer 
« of King Edward the fowrte, betwyn 
„Thomas Peers and John Scherlyng, Bal- 
« lyffs of the Town of Donewych, and 
„John Strawnge of Brampton, Eſquyer, 
« wetnefiyth, that the ſayd John Strawnge 
% grauntyth be theſe preſents to been oon 
of the Burgeys for Donewych at the Par- 
& lement, to been holdyn at Weſtm' the 
<« xx1x day of thys ſayd monyth of Aprill ; 
for the qwhech, qwhedyr it holde longe 
e tyme or ſhortt, or qwhedyr it fortune to 
been prorogytt, the ſayd John Strawnge 
„ grauntyth no more to takyn for hys 
„ wagys than a Cade of full Heryng and 
„ halfft a barell full heryng, tho to been 
e deliveryd be Chryſtemaſſe next comyng. 


From the Original, in the poſſeſſie Thomas Aſtle, Eſq. 


4 «© In 
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4% In wetneſſe heroff eythyr parte to other 
* Indenture e e her ſelys hav 
« ſett, day and zer aboveſayd.” 


By the printed Journals of the reign of 
Queen Mary, it appears that the Houſe of 
Commons was then in poſſeſſion of the 
power of determining on the qualification 
of the Members returned, and of directing 
new Writs to be iflued in the caſe of 
double Returns k. — But it is remarkable, 
that there are not, in the Journals of that 
reign, any traces entered of complaints on 
undue Elections of Members to Parliament. 
Notwithſtanding Biſhop Burnet aſſerts, that 
there was foundation for a greater number 
than had ever happened in any preceding 
reign. 


This Prelate, in his Hiſtory of the Re- 
formation, vol. II. p. 2 52, ſays, « that in 
e the choice of Queen Mary's firſt Parlia- 


* Vide Com. Journ. vol, I. p. 27. 12th and 13th October, 
ri Mary. — And p. 47. 2 7th and 28th Jan. 4th and 5th of 


Phit ip and Mary, 
$6 ment, 


$ 
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ſeſſion was in 1575, in the eighteenth A 
of her reign.— The third and Jaſt ſeſſion 


began the 16th of January, and ended the 
| 4 18th 
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« ment, in many places in the country, 
« men were choſen by force and threats; 
in other places, thoſe employed by the 
court did, by violence, hinder the Com- 
* mons from coming to chuſe; in many 
« places falſe returns were made ; and ſome 
were violently turned out of the Houſe” 
« of Commons. 


The ſame author, p. 261, ſays, * Gar- 
*« diner (Biſhop of Wincheſter) was ſent to 
© the Emperor, to inform him, that unleſs 
great ſums of money were ſent over for 
„carrying the Elections for this Parlia- 
« ment, the oppoſition would be ſuch, that 
„ the Queen muſt lay down all thoughts of 
„ marrying his fon.” 


The firſt ſeſſion of Queen Elizabeth's 
fourth Parliament was in 1572, in the 
fourteenth year of her reign. — The ſecon 
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18th of March, 1580, in the twenty-third 


year of her reign, 


During an interval of five years, the ſeats 
of many members were become vacant by 
death ; others were abroad in the Queen's 


ſervice; and others were ſick and unable 


to attend the ſervice of the Houſe. —On 
ſuggeſtions of theſe facts being made to the 
Lord Chancellor, he, during the proroga- 
tion, directed new Writs to iſſue for 
chooſing other Members in the room of 
thoſe ſuggeſted to be dead, abſent, or ſick. 
This evidently opened a door for impro— 
per practices and colluſions in the country, 
by Members conſenting to be reported to be 
dead, or incurably ſick, in order to give 
opportunities to other perſons, with whom 
they might bargain or agree, to be choſen 
in their room; and, in other reſpects, as 
theſe ſuggeſtions were frequently untrue, it 
was a grievance which required to be eftec- 
tually remedied for the future, 


The 


I 
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The Journal of the 16th of Jan. 1 580 * 
takes notice, that many of the Knights, 
« Citizens, Burgefles, and Barons, ſince the 
« /aft Seſſion of that Parhament, were changed; 
e ſome by death, and ſome by other occa- 
« ſiobs, and new returned in ſome of their 
« places, and in ſome others none.” 


On the 18 Jan. 1580 +, „It was moved, 
« that it was not meet or convenient to 
« chooſe a new Speaker by perſons that were 
« not of the Houſe ; and withal, that it was 
« thought of ſome, that divers perſons 
„being newly returned in the places of 
% others yet living, were not, or ought to 
« be, accounted Members of the Houſe. 
« Whereupon an admonition was pro- 
« nounced, that all ſuch as were newly 
returned in the places of others, yet living, 
« ſhould forbear their repair to the Houſe 
till their Caſes were further conſidered.” 


* Vol. I. p. 116. col. 2. 
1 Journal, p. 117. col. t. 


January 
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January 19, the Houſe again afſembled, 
Mr. Speaker Elect being in the chair. 


The matter began to be debated touching 
the ſaid Burgeſſes, of whom queſtion was 
made the day before; and the caſe was 
opened by Mr. Norton, a citizen of Lon- 
don, to the effect following *; viz. 


„That there be Members of this Houſe 
„ abſent in her Majeſty's fervice, as in Em- 
« baſlage; or in her affairs in Ireland; in 
« whoſe place new be returned. 


« Item, ſome perſons be ſick of durable 
« diſeaſes, as agues, &c. and new be re- 
« turned in their places. 


Item, one Mr. Flowerden was, the laſt 
% ſeſſion, Burgeſs for Caſtle-Riſing in Nor- 
« folk, and in the vacation was ſicx. Upon 
« ſuggeſtion of which ſickneſs, a Writ went 


* Sir 8. Dewes, p. 281, 282, 
© ta 
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« to chooſe anew. Whereupon Sir Wil- 
« liam Drewry 1s choſen and returned, for 


« Caſtle-Rifing ; who now appeareth, and 
« Mr, Flowerden alſo. 


4 In the ſame vacation, one Beaumond, 
« Citizen for Norwich, is ſick of the 
« gout : upon ſuggeſtion whereof a Writ 
« went out to chuſe anew for Norwich. 
« Mr. Flowerden is choſen, returned, and 
©« newly ſworn, for Norwich. 


« The Queſtions are, Whether ſuch as be 

« returned in places of perſons ſick, or of 
« perſons abſent in the Queen's ſervice, be 
% Burgefles, and the old diſcharged. Mr. 
« Norton thought the old Burgeſſes re- 
« mained, and that the ſaid cauſes of ſick- 
« nets and ſervice are good excuſes for their 
« ahſence, but no cauſes to remove them 
e and chuſe new. And for this he alledged 
« divers precedents; as of Doctor Dale, 
« Embaſiador in France, and of Sir Henry 
„Sidney, Deputy of Wales; who, having 
te been 


122 1 

&. been formerly both of them Members of 
« the Houſe of Commons, and abſent by 
&« reaſon of both their ſaid imployments, 
« yet, when their caſe was once made 
% known to the Houſe, and there queſ- 
« tioned, they were {till retained as Mem- 
& bers of the ſaid Houſe, and no new 
& choſen or admitted. But, however, al- 
& though ſuch abſent Members, by reaſon 
« of ſickneſs or foreign imployment, might 
« be removed, yet that ought not to be 
% done upon a ſuggeſtion in the Chancery, 
« but by the Judgement of the Houſe of 
« Commons, upon information thereof. 


& Mr, Serjeant Flowerden, Mr. Robert 
% Snagg, Mr. Seintpoole, and Mr. Serjeant 
« Fleetwrood, Comptroller, argued to the 
% contrary ; and ſaid, that in all theſe caſes, 
& new are to be choſen, and the old diſ- 
4 charged; and that it needeth not to have 
% diſcharge by the judgement of the Houle ; 
« but it ſufficeth to make ſuggeſtion in the 
% Chancery, and to procure a Writ there- 

5 upon 
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upon for a new Election. And to queſ- 
« tion this was to difcredit the Lord Chan- 
« cellor, and to ſcandalize the judicial pro- 
« ceedings of that Court. ! 


« And it was further alledged, that not 
« only in theſe before-recited caſes, but alſo 
in all others, where any new Elections 
« are: to be made, if the Lord Chancellor 
« ſend out a Writ, upon any ſuggeſtion, 
« to chuſe a new Burgeſs in the place of 
« an old, whether the cauſe be ſufficient 
« or non-ſufficient to remove the old, or 
« whether the ſuggeſtion be true or falſe ; 
e yet, if a new be returned, the Houſe of 
« Commons 1s to accept the Burgeſs, and 
« to allow the return; and the old Burgeſs 
e remaineth diſcharged, until the matter be 
e further cleared upon the examination and 
«« judgement of the {aid Houle. 


„ And, according to theſe opinions, the 

« new Burgefles elected and returned in 
places of men living, were received and 
i « allowed 


[ xxxii } 
« allowed in the ſaid Houſe ; Mr. Flowef- 
« den keeping his place for Norwich, Sit 
« William Drewry for Caſtle-Riſing, Mr. 
« Richard Herbert in place of Mr. Pugh 


for Montgomery; and ſo the like of the 
<« reſt that were new elected.“ 


« 21 January, 1580, 3d of Eliz. * Mr. 
« Broughton made a motion to know the 
% mind of the Houſe touching his compa- 
nion, or fellow-burgeſs, who now ſtood 
&« indicted of felony, whether he ought to 
« remain of the Houle, or to forbear coming; 
« or that a new one ſhould be elected in his 
% place, Whereupon, after the matter had 
e been a while agitated and diſputed of in 
« the Houſe, it was adjudged, that he ought 
« to remain of the Houle till he were con- 
« yicted ; for it may be any man's caſe who 
« 1s guiltleſs to be accuſed, and therenpon 
<« indicted of felony or a like crime, 


* Dewes, p. 283. 


„After 
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40 After which pm given —_ the 
= «c Houſe, Mr: N. orton did further inform 
h them, that the Lord Chancellor willed 
bim to fignify unto the Houſe, that this 


= © matter had been moved to him, and that 

da new Writ had been deſired of him for the 
Election of another in the place of the faid 
1 « Burgeſs ; but that his Lordſhip had refuſed 
2 « to yield thereunto: and had further al- 
4 <« ledged, that he ought firſt to be removed 
y by the judgement of the Houle ; and that 
F 66 thereupon the Houſe ſignifying ſo much 
. * to his Lordſhip, he would thereupon. grant 
1 « a new Writ for a ſecond Election to be 
1 . N made. ; 
k 1 « The judgement of the Lord Chan- 
y 3 « cellor *, who was both learned in the laws, 
a 8 and had been an ancient Parhament-man, 
a was much commended by the Houſe ; 


* < and the rather, becauſe it ſo opportunely 
* concurred, at this time, with the judge 
= *f ment of the Houſe. Which reſolution 


g * Sir Thomas Bromley, Knt. 
| 1 d « {cemeth 
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« ſeemeth croſs to that former opinion be- 
«fore given in the Houſe, on Thurfday laſt 
10 paſt, the 19th day of this inſtant Ja- = « 


{ « nuary, viz. that new Burgeffes being re- F 
ml turned in the place of others living, were K « 
| 4 & to be allowed and received m the Houfe. 
| | N 8 
| « But yet I conceive that thefe two opi- < 
«© nons may well ſtand together; for here 
« the Lord Chancellor was pleated not to 6 
7 „grant a Writ for a new Election, but to 0 
| « ſtay the judgement of the Houſe, which 6 
% was, without all queſtion, the moſt juſt 
« and ſafe way of proceeding ; whereas in 
&« thoſe other before-recited cafes, he had c 
e granted out Writs for new Elections, upon . 
« meer ſuggeſtions; and then, without all c 
e queſtion, the Burgeſſes returned upon 6 
de theſe Writs are to be received into the 6 
« Houſe, and muſt remain as members 6 
thereof, until they be again rejected by FF « 
« the judgement of the Houſe. So alſo it 
« 1s, if a Sheriff ſhall return one for a 1 


„ Knight of a Shire who was unduly, or 
| not 
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« not at all, elected; yet he that is fo re- 
turned, remaineth a member of the Houſe, 
« until his ſaid Election be declared void by 
e the judgement of the Houſe, But why 
jn the ſaid former caſe, one elected in a 
« place of a Burgeſs ſick (upon ſuggeſtion, 
% doubtleſs, that he could not recover) 
% ſhould be adjudged by the Houſe to be 
„ well- elected and returned, notwithſtand- 
« ing that the former Burgeſs was preſent 
« in the Parliament, and had recovered his 


« health, I cannot poſſibly gueſs.” 


« The 24 Feb. 1580 *, the Houſe being 
& called, and ſome returned into the places 
« of others deceaſed ſince the laſt ſeſſion of 
« this preſent Parliament, and yet ſome of 
them ſuppoſed to be living; ſome in 
« places of others ſick and diſeaſed, and 
% ſome in place of others imployed in the 
“ Queen's ſervice; it was ordered, that all 
„the ſaid returns, of this Seſſion, be exa- 
e mined, and the orders and precedents of 


* Dewes's Journal, p. 300. 
d 2 &« this 


Li 
« this Houſe, in like caſes formerly uſed, 
to be conſidered by ſome of this Houſe; 
« and thereupon report to be made to the 
« whole Houſe, of the ſtate of the ſaid re- 
« turns and precedents ; to the end further 
% order might be taken therein accord- 


« ingly. 


« Whereupon were appointed for that 
« purpoſe, Mr. Treaſurer, Mr. Chancellor 
« of the Duchy, Mr. Treaſurer of the 
„Chamber, Sir Thomas Shirley, Sir Ed- 
« ward Horſey, Sir William Moore, Sir 
« Henry Gate, Sir John Hibbott, Mr. At- 
« torney of the Duchy, Mr. Digges, Mr. 


« Cromwell, and Mr. Powle “.“ 


& 18 March, 1580 +, Mr. Cromwell, one 
% of the Committee for examination of the 
« returns and defaults, noted upon the laſt 
« calling of the Houſe, made report unto 
the Houſe of the ſtate of the fame exa- 


* Journal, p. 1 29. 
+ Dewes, p. 307, $58. 3 
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% minations, Whereupon, after ſundry mo- 
« tions and arguments, it was reſolved by 
« the Houſe, that all ſuch perſons that 
« have not been duly returned into this 
« preſent Parliament, as in lieu and place of 
% others abſent, being either ſick, or em- 
&« ployed in her Majeſty's ſervice, or other- 
& wiſe, and not dead, ſhall be for this time 
& holden excuſed of their attendance, and 
&© of their fitting in this Houſe until this 
« preſent time; but thall, from henceforth, 
« ſtand, and be utterly diſcharged and diſ- 
e abled of their ſaid rooms and places, in 
the ſtead of other ſuch perſons not being 
« dead, unleſs ſpecial order ſhall be therein 
« taken by this Houſe to the contrary. 
« And then peruting the ſaid returns and 
« defaults, and alſo the former precedents 
« of this Houſe in like caſes, it is adjudged 
and ordered by this Houſe, that Edward 
„ Flowerden, Ef; Serjeant at Law, and 
„NM ho, the laſt former Seſſion of this pre- 
« ſent Parliament, did ſtand and appear a 
“ Burgeſs of Caſtle-Riſing in the County 

d 3 « of 
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& of Norfolk, and was nevertheleſs returned 
into this preſent Seſſion of Parliament a 
«Citizen for the City of Norwich, in lieu 
e and place of Thomas Beaumont ſick, 
„ ſhall ſtill ſtand and remain in his place, 
&« for Caſtle-Rifing, and not for the ſaid 
& City of Norwich: And for as much alſo 
& as it is now credibly informed to this 
«« Houle, by John Aldrich, Gentleman, one 
« of the Citizens returned for the City of 
„Norwich; and alſo by Sir Roger Wood- 
% houſe, Knight, one of the Knights for 
& the ſaid County of Norfolk; and alſo by 
« Edward Grimſtone, Eſq; one of the Bur- 
« geſſes for the Town of Ipſwich, in the 
& County of Suffolk, that the ſaid Thomas 
„ Beaumont is impotent, and incurably ſick 
e and diſeaſed, it was (at the earneſt motion 
* of the ſaid John Aldrich, made to this 
& Houle, for another Citizen to be choſen and 
& returned for the ſaid City of Norwich, 
in the place and ſtead of the ſaid Thomas 
„ Beaumont) ordered and reſolved by this 
„ Houſe, that a warrant be made forthwith, 


£6 by 
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« by this Houſe, to the Clerk of the 
“ Crown-office, in the Chancery, for the 
« directing of a new Writ for the chuſing 
« and returning of another Citizen of the 
&« ſaid City of Norwich, in the place and 
« ſtead of the ſame Thomas Beaumont, 
ce accordingly. 


« And for as much as Hugh Graves, one 

* of the Citizens for the City of York, did, 
« the laſt former Seſſions of this preſent 
« Parhament, move the Houſe and make 
«* requeſt, that, by order of this Houſe, 
« another Citizen might be choſen and 
« returned for the ſaid City of York, 
ein lieu and ſtead of Gregory Peacocke, 
« his fellow Citizen, being then, and yet 
« ſtill, incurably ſick and diſeaſed ;- and for 
& that alſo, that Robert Aſkewith is already 
returned, and hath attended this pre- 
« ſent Seſſion, in the room and place of 
„ the ſaid Gregory Peacocke, it was now 
* ordered and reſolved by this Houſe, that 
„ the ſaid Robert ſhall ſtand and remain 
d 4 « ſtill 
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4 ſtill as a Citizen for the ſaid City of Vork, 
ein the lieu and place of the ſaid Gregory 
6 Peacocke, according to the return thereof 
wh made, | 112 
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t was alſo, upon further conſideration of 
e the ſaid returns and defaults, ordered and 
e refolved, that Thomas Fleming, Gentle- 
„ man, being returned into this-'Seffion, 
4 Ard appearing in the place of James 
„ Dalton, one of the Burgefles for Kingſtou 
„upon Full, being incurably ſick and 
e drieaicd, ſhall ſtand and continue, accord- 
«ing to the return in that behalf already 
% made. 


« And that John Fawcher, likewiſe re- 

« turned a Burgeſs for the faid Town of 
+ Kingſton upon Hull, in the licu and ſtead 
«of James Clerkton, ſick ; and Samuel 
« Cox, Eſq; returned a Burgeſs for the 
« City of Rocheſter, in the County of Kent, 
„in the room and place of William Par- 
e tridge, Eſq; being fick ; Sir William Drury, 
„Knight, 


L* ] | 

„Knight, returned a Burgeſs for Caſtle- 
« Riting, in the County of Norfolk, in the 
« room and place of Edward Flowerden, 
« Eſq; being fick ; Richard Mollineux, 
« Eſq; returned a Burgeſs for the Town 
« of Wigan, in the County of Lancaſter, 
„ in the room and place of Edward F itton, 
« Eſq; being in the Queen's Majeſty's ſer- 
« vice; Fulke Greville, Eſq; returned a 
« Burgeſs for the Town of Southampton, 
in the room and place of Sir Henry Wal- 
« lop, Knight, being in the Queen's Ma- 
« jeſty's ſervice; and Richard Herbert, Eſq; 
« returned a Burgeſs for the Town of 
«© Montgomery, in the room and place of 
% Rowland Pugh, Eſq; ſuppoſed to be dead, 
* but yet known to be in plain life, ſhall 
©« be forthwith amoved from their. faid 
& places; and the ſaid James Clerkſon, Ed- 
« ward Flowerden, Eſq; Edward Futon, 
« Eſq; William Partridge, Eſq; Sir Henry 
„ Wallop, Knight, Rowland Pugh, Eſq; 
« and every of them, thall ſtand and con- 
„ tinue for their ſaid ſeveral rooms and 

T places, 
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< places, notwithſtanding any fuch cauſes 
« of ſickneſs, the Queen's Majeſty's ſervice, 
* or ſuppoſed allegation of being dead. 


* And it is alſo further agreed upon and 
* reſolved by this Houſe, that during the 
« time of fitting of this Court, there do not, 
« at any time, any Writ go out for the 
« chuſing or returning of any Knight, Citi- 
« zen, Burgeſs, or Baron, without the War- 
cc rant of this Houſe firſt directed for the 
s ſame to the Clerk of the Crown, accord- 
« ing to the ancient Furiſcdliction and Authority 
* of this Houſe, in that behalf accuſtomed and 
« uſed.” 


In 1586, the 28th and 29th of Queen 
Eliz. Writs iſſued for calling a new Parlia- 
ment, dated the 15th of September: in 
conſequence whereof Mr. Farmer and Mr. 
Greſham were duly choſen and returned 
Knights for the County of Norfolk. — This 
Election was on the 26th of Scptember.— 


After this, and before the actual Meeting of 
the 
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the Parliament (which had been prorogued), 
upon a ſuggeſtion being made in Chancery, 
that this firſt Writ was either not executed, 
or irregularly executed, another Writ for the 
Election of two Knights for that County 
iſſued.— This laſt Writ was dated the 11th 
of October; and by virtue thereof, Mr. 
Greſham and Mr. Heydon were returned as 
duly elected. This laſt Election was on the 
- 24th of October. 


The Parliament met on the 29th of Oct. 
and on the 31ſt the Commons preſented their 
Speaker, and then adjourned to the 3d of 
November.—On one of theſe days, notice 
was taken in the Houſe, of the irregular 
Election of the Knights for the County of 
Norfolk ; and there appeared an intention in 
the Houſe of taking the matter into conſi- 
deration, and of inquiring into the merits 
of it. 


The Court took the alarm, and inſiſted that 


the Merits of the Election and Return were 


matters 
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matters the Houſe of Commons had no right 
or buſineſs to inquire into; and that it only 
belonged to the charge and office of the 
Lord Chancellor, from whoſe Court the 
Writs for the ſaid Elections iſſued, and were 
thither returned; and the Houſe of Com- 
mos received a very ſevere reprimand, in 
the Queen's name, for their preſuming to in- 
terfere in it: notwithſtanding which, they 
perſiſted in their right, as will appear from 
the following Extracts from Sir Simonds 
Dewes's Journal of that Parliament. 


« On Thurſday the third of November, 


Mr. Speaker ſhewed unto the Houſe, that 
1 he received commandment from my Lord 
„Chancellor from her Majeſty, to ſignify 
„ unto them, that her Highneſs was ſorry 
„ this Houſe was troubled the laſt fitting 
thereof, with the matter, touching the 
„ chuiing and returning the Knights for the 
+ County of Norfolk: a thing in truth im- 
«© pertinent for this Houſe to deal withal, 


Devres's Journal, p. 392, 393. 
and 
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% and only belonging to the charge and 
« office of the Lord Chancellor, from 
4 whence the Writs for the ſame Elections 
« ;flued out, and are thither returnable again. 
% And alſo that her Majeſty had appointed 
the ſaid Lord Chancellor to confer therein 
„with the Judges. And ſo thereupon exa- 
«« mining the ſaid Returns, and the Sheriff, 
« touching the matter and circumſtances of 
his proceedings in the ſaid Elections, 
« to ſet down ſuch courſe for making the 
« true Return, as to juſtice and right ſhall 
therein appertain. 


« On the 8th Nov. ſundry Speeches being 
« had touching the Liberties: of the Houſe, 
e and of the preſervation of the ſame Liber- 
ce ties, about the matter of the examination 
*« of the Returns of the Knights for the 
County of Norfolk; and ſome. arguing 
© one way, and ſome another, the time ſo 


&« paſling away, the Houſe roſe, and min 
t then reſolved thereof at all. 


* Dewes's Journal, p. 395. 
« On 
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* On the gth Nov. after ſome ſpeeches 
« and motions had, touching the Liberties 
« of this Houſe in the examination and 
&« judgement of the Returns for the Knights 
for the County of Norfolk; it is upon the 
& queſtion reſolved, that Mr. Comptroller, 
% Mr. Treaſurer, Mr. Recorder of London, 
& Mr. Serjeant Snagg, Mr. Cromwell, Sir 
&« William Winter, Sir Henry Knyvett, Mr. 
„Thomas Knyvett, Mr. Alford, Mr. Drew, 
« Mr. Harris, Sir William Moore, Mr. 
& Morrice, Mr. Sandes, and Mr. Sanders, be 
« appointed Committees by this Houſe, to 
« examine the ſtate and circumſtances of the 
« {21d Returns, and to meet for that purpoſe 
&« Tomorrow in the Afternoon at two of the 
& clock, in the Exchequer Chamber; and 
& alſo that Mr. Watſon, Clerk of the Crown 
« in the Chancery, and. alſo the Under- 
« Sheriff of the County of Norfolk, do then 
«-and there attend upon the ſaid Committees, 
« in the exerciſe of the ſaid examinations ac- 


« cordingly: and further that thereupon the. 


* Dewes's Journal, p. 396, 397. 
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« ſaid Committees, or ſome of them, do ſig- 
« nify unto this Houſe, upon Friday next in 
te the Forenoon, the ſtate of the ſaid matter, 
« as they ſhall find it upon the ſaid examina- 
« tion, to the end this Houſe may then take 
« ſuch further courſe therein, as in that be- 
& half ſhall be thought meet and convenient. 


« This day report was made by Mr. 
« Thomas Cromwell, that eleven of the 


« Committees appointed by this Houſe to 


e examine the ſtate and circumſtances of the 


« Writs and Returns made of the Knights 


« for the County of Norfolk, had according 


© to their Commiſſion met Yeſterday, and 
« that the Clerk of the Crown had brought 
before them as well the Writs as their Re- 
« turns ; upon view whereof it appeared, that 
« two ſeveral Writs had iflued out of the 
Chancery, directed to the Sheriff of Nor- 
« folk, for the choice of the Knights of the 
6 Shire for that County ; the firſt dated the 
«© 15th day of September, the ſecond dated 
« the 11th day of October; the firſt ap- 
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« peared by the Return to have been exe- 
«.cuted the 26th day of September, the ſe- 
« cond executed the 24th of October, which 
©« was after the Parliament was to have had 
«its beginning. By the firſt Writ Mr. 
« Thomas Farmer and Mr, Greſham were 
«returned to be choſen Knights; by the 
« ſecond Mr. Chriſtopher Heydon and the 
« ſaid Mr. Greſham. That by the examina- 
« tion. of the Clerk of the Crown, it ap- 
% peared unto them, that the firſt Writ 
« with the Return was brought and of- 
« fered unto them by the Under-She- 
« riff the 15th day of October, when as 
« the Parliament was to have had its 
* beginning, and that with that Writ the 
« Burgeſles for the Boroughs of the County 
« were alſo brought, which then notwith- 
« ſtanding he received not. That after, 
e about the 29th day of October, both the 
« ſaid Writs were delivered unto him. It 
& was further declared, that the ſaid Mr. 
% Heydon with his council, and the ſaid 


«© Mr. Farmer in perſon, and alſo the 
| « Under. 
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“ Under-Sheriff had been before the Com- 
& mitees ; that Mr. Greſham, as being re- 
« turned by both the Writs; had not been 
« before them; that they had examined 
« Mr, Heydon and his Council, what ex- 
« ceptions they could take to the execution 
« of the firſt Writ : who then alledged 
«© two Cauſes ; the one, that due ſummons 
« was not given to the freeholders of the 
« ſhire; the other, that proclamation was 
« not duly made : that thereupon they exa- 
% mined the Under-Sheriff, who, in their 
« preſence, affirmed, that the Writ was de- 
« livered to the High-Sheriff on the Satur- 
« day, which he received on the Sunday, 
the County-day being On Monday follow- 
„ing; on which day he was bound by 
« law to execute his Writs; by which 
« means he had not leiſure either to ſum- 
« mon many, or any day left by which 
he might, by proclamation, notify it in 
« the County. That, on the faid Mon- 
« day, between eight and nine of the clock, 
© three ſolemn O Yes were made, and 


2 « the 


1 
« the Queen's Writ publickly read, and 
& all circumſtances uſed which the law 
required: Wherein he was the more 


« careful, for that it was commonly bruited, 


that there would be variance about the 
« Election. That the Election was fo ex- 
&« pected in the Country, that, by his eſti- 
«© mation, there were three thouſand per- 
« ſons at the ſame; and that Mr, Farmer 
had the voices without denyal ; that Mr. 
„ Juſtice Windham, Sir Thomas Knyvett, 
„ Sir Nicolas Bacon, Sir Henry Woodhouſe, 
« and divers other Juſtices of the Peace, 
„ Efquires, and Gentlemen of great calling, 
« were at the Election, and gave their 
& agaſſents to the ſame, and ſet their hands 
« and ſeals to the indenture. Upon con- 
« fideration of the whole matter, it ap- 
« peared to them, that the firſt Writ and 
& return were, in matter and form, perfect 
e and duly executed: the ſecond Wrat, 
« they thought, could not be available; 
e befides, that the precedent was perilous 
* for the time to come, in reſpect that it 

appointed 
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te appointed two others to be choſen. The 
« effect of the Writ beſides not obſerved ; 
« for that Mr. Greſham, one of the ſame, 
« was choſen by the firſt Writ. They 
« further declared, that they underſtood 
that the Lord Chancellor and divers of 
« the Judges, having examined the matter, 
i wefe of the ſame opinion. He declared 
e further, that one of the Committees had 
% moved, that two of the Committees 
« might have been ſent to underſtand of 
© my Lord Chancellor what he had done 
« 11 the matter, which the reſt of the 
Committees thought not convenient; 
« firſt, in reſpe& they were ſatisfied therein, 
« by divers of their Committees; and, allo, 
& for that they thought it prejudicial to 
« the Privilege of the Houſe, to have the 
* ſame determined by others than ſuch as 
were members thereof. And though they 
thought very reverently of the ſaid Lor 
„Chancellor and Judges, and thought 
„ them competent judges in their places; 
„yet, in this caſe, they took them not for 

| cis © Judges 
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« Judges in Parliament in this Houſe. And 
«© thereupan required, that, if it were ſo 
thought good to the Houſe, Mr. Farmer 
&© and Mr. Greſham might take their Oaths, 
« and be allowed of by force of the firſt 
« Writ, as allowed by the cenſure of this 
r Houſe, and not as allowed of by the 
&« faid Lord Chancellor and Judges; which 
« was agreed unto by the whole Houſe, 
% and ordered to be entered accordingly. 


This Caſe being fet down touching the 
Election of Knights for the County of 
« Norfolk, containeth in it many uſeful 
« and curious points. The Cale was ſingly 
„this: ME: Hop 


„ The Sheriff of Norfolk receives a Writ 
<« touching the Eleckion of two Knights for 
« that County, but two days before the 
« next County-day, in which he is bound 
« by law to ſee it executed: by reaſon of 
« this ſhortneſs of time, he could neither 
e ſummon many freeholders, nor make due 

„ procla- 
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e proclamation in the County, any one day 
« before the ſaid Election. The Sheriff, 
e notwithſtanding, on the ſaid County-day, 
proceeds to the execution of the ſaid 


« Writ; and Mr. Farmer and Mr. Greſham. 
„are duly choſen, according to all points 


« and circumſtances in ſuch like caſe re- 
« quired ; there being not only a great ap- 
« pearance of frecholders, but divers alſo of 
« the moſt eminent gentlemen of the ſaid 
„ County; who, after they had given their 
„voices to the ſaid Election, did alfo ſet 
« their hands and ſeals to the indenture of 
« the ſame, in that caſe uſual. After which, 
&« a ſecond and new Writ is delivered to 


„the ſaid Sheriff, for a new Election to be 


„made, which is in all points executed 
« without any the leaſt colour of misfe- 
„ ſance, and by it Mr. Heydon and Mr. 
«« Greſham (being one of the two firſt that 
had been before elected) were choſen, and 
<« the indenture of their ſaid Election, toge- 
« ther with the Writ, were dehvered in 
** unto the Clerk of the Crown, together 


e 3 „ with 
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ec with the Writ and Indenture of the for- 
& mer Election. After which, the Lord 
« Chancellor and the Judges, meeting about 
c it, do reſolve, that the firſt Writ was 
« well executed, the firſt election good, 
* and the ſecond abſolutely void. 


« In which caſe, theſe points following 
« were reſolved by the whole body of the 
6 {aid Houle :; 


& Fj, That the ſaid firſt Writ was duly 
ee executed, and the Election good, and the 


« ſecond Election abſolutely void. 


&« Secondly, That it was a moſt perilous 
T precedent, that, after two Knights of a 
County were duly elected, any new Writ 
© ſhould iſſue out for a ſecond Election, 
« without order from the Houſe of Com- 
& mons itſelf, 


% Thirdly, 


cs 


„ 


« Thirdly, That the diſcuſſing and adjudg- 
c ing of this, and ſuch like differences, only 


&« belonged to the ſaid Houle. 


% Fourthly, That though the Lord Chan- 
& cellor and Judges were competent judges 
« in their proper courts, yet they were not 
in Parliament. 


& Fifthly, That it ſhould be entered in 
&« the Journal Book of the Houſe, that the 
« ſaid firſt Election was approved to be 
« good, and the ſaid Knights then choſen 
« had been received and allowed as mem- 
« bers of the Houſe, not out of any reſpect 
<« the ſaid Houſe had, or gave, to the reſo- 
« lution of the Lord Chancellor and Judges 
«© paſſed, but merely by reaſon of the re- 
e ſolution of the Houſe itſelf, by which the 
« {aid Election had been approved. 


&« Sxthly, and laſtly, That there ſhould be 
no meſſage ſent to the Lord Chancellor, 
e 4 not 
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& not fo much as to know what he had 
60 done therein; ; becauſe it was conceived 


« to be à matter derogatory to the power 
© and Priviege | of the faid Houſe. 


« * On Friday the 11 day of Noy. 1586, 
6 Mr, Cromwell, one of the Committees for 
« the examination of Writs and the Returns 
for the Knights of the County of Nor- 
« folk, maketh report, that Yeſterday eleven 
& of them met, and upon view of the dates 
« of the ſame Writs and Returns, and upon 
« conference by them then alſo had with the 
bi „Clerk of the Crown, and Under-Sheriff of 
cc Norfolk, touching the manner of execu- 
« ting the ſame Writs and Returns, and 
hearing all ſuch parties grieved, with their 
learned Council, as repaired to them for 
« that purpoſe; they do find, the firſt Writ 
« and Return both in manner and form was 


3 perfect, and alſo duly executed; and the 


„ fecond Writ not ſo: and that beſides it 
ts + might alſo be a perilous precedent for the 


* Dewes? Journals, p. 308, 399. 
time 
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« time to come, to the liberty and privilege 
« of this Houſe, to admit or paſs over, any 
« ſuch Writ or Return, in ſuch manner and 
« courſe as the ſaid ſecond Writ carrieth. 
« And further declared, that they underſtood 
„ by the ſaid Clerk of the Crown, that the 
Lord Chancellor had then lately com- 
* manded him to receive and accept the ſaid 
„ firſt Writ and Return, by the which Mr. 
« Farmer and Mr. Greſham were elected and 
« returned; as the Writ rightly and duly 
« executed. And did alſo underſtand by 
« Mr, Recorder, one of the ſaid Committees, 
* that Sir Edmund Anderſon, Lord Chief 
&« Juſtice of the Court of Common Pleas, 
* had alſo ſhewed him, that the Lord Chan- 
e cellor and the Judges had reſolved, that 
$ the ſaid firſt Writ ſhould be returned as 
de that, which was in all parts duly and 
e rightly executed, and not the ſecond. And 
„ ſhewed further, that one of the Commit- 
e tees aſſenting with the reſidue in opinion 
* of the validity of the ſaid firſt Writ and 
« Return, and of the invalidity of the ſe- 
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« cond; and alſo in reſolution that the ex- 
4e planation and ordering of the caſe, as it 
« ſtandeth, appertaineth only to the cenſure 
« of this Houle, moved notwithſtanding in 
& the Committee, that two of the Commit- 
& tees might be ſent to the ſaid Lord Chan- 
4 cellor, to underſtand what his Lordſhip 
« had done in the matter; which the reſidue 
thought not convenient; firſt, for that they 
were ſufficiently ſatisfied therein by divers 
« of themſelves, but principally in reſpect 
« they thought it very prejudicial and inju- 
« rious to the privileges and liberties of this 
« Houſe, to have the Cauſe decided, in any 
« fort, by any others than only by ſuch as 
c are members of this Houſe ; and that al- 
beit they thought very reverently (as be- 
© cometh them) of the ſaid Lord Chancellor 
and Judges, and know them to be com- 
« petcat judges in their places: yet in this 
«© cafe they took them not for Judges in 
„ Parliament in this Houſe. And ſo further 
required, that (if it were ſo thought good) 
„ Nr, Farmer and Mr. Greſham might take 

| 6 their 
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« their oaths, and be allowed of, and re- 
« ceived into this Houſe, by force of the ſaid 
« firſt Writs; as ſo allowed and admitted 
« only by the cenſure of this Houſe, and 
« not as allowed of by the ſaid Lord Chan- 
« cellor and Judges. Which was agreed 
« unto accordingly by the whole Houſe, and 


4 {© ordered alſo to be {ct down and entered 
e by the Clerk, | 


« Mr. Treaſurer, one of the ſaid Commit- 

« tees in the ſaid examination, ſheweth for 
« his part, his privity and aſſent unto the 
© whole recited courſe of proceeding in the 
„ {aid Committee, as it hath been declared 
« by Mr. Cromwell; and that before him- 
«« ſelf, the ſaid Mr. Farmer hath already pro- 
« nounced and taken his oath ; ſhewing fur- 
« ther withal, that in the Committee he 
* moved, that ſome might be ſent to the 
& Lord Chancellor, to know what his Lord- 
4% ſhip had done in the matter, which he 
6 then thought, and yet {till doth think, ne- 
5 ceflary to have been done, as one of the 
2 & circum- 
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& circumſtances of the ſaid examinations, 
% and not for want of any fatisfaQtion other- 
& wiſe, but only in reſpect of the orderly 
% proceeding in the commiſſion unto them 
« by this Houſe, tending to circumſtances 
« of the matter, of which he thinketh one 
to have been to ſend as aforeſaid unto the 
Lord Chancellor, though they were re- 
« ſolved by themſelves amongſt themſelves 
© before. 


Mr. Recorder of London making a large 

4 and plentiful diſcourſe of the ancient Li- 
<« berties and Privileges of this Houſe, fur- 
% niſhed with recital of ſundry precedents 
and examples, and laſtly coming down to 
« the matter in hand, ſheweth, that Sir 
« Edmund Anderſon, Knight, Lord Chief 
« Juſtice of the Common Pleas, told him 
« this morning, that the ſaid Lord Chancel- 
lor aud the Judges had reſolved, that the 
e {aid firſt Writ ought to be returned, and 
«* had ſo given orders to the Sheriff, and 
« Clerk of the Crown; and that he there- 
upon 
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« upon anſwered the ſaid Sir Edmund 
« Anderſon again, that the cenſure thereof 
« belonged unto this Houſe, and not unto 
« them; and that he for his part, would take 
« no notice thereof at their hands of their fo 
« doing, but only by way of inſtructions, 
« and not otherwiſe. And ſo concluded, 
« with the allowance of the good courſe and 
« order of this Houſe, in ſetting down and 


« entering the ſaid judgement accordingly, 
« as before.“ Y 


In the 31 Eliz. Ac 1588, the Houſe of 
Commons, upon the report of the Com- 
mittee of Privileges and Elections, in rela- 
tion to one of the Barons for the Port of 
New Rumney, not certified to the Houſe by 
the Clerk of the Crown, determined in fa- 
vour of the perſon elected by the Town. 
There are no Journals of this Parliament 
printed by Order of the Houſe. The fol- 


lowing account of this Caſe 1s given in Sir 
Simonds Dewes's Journal “. 


* Dewes' Journal, p. 438. 
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& Mr. Recorder moved touching the want 
&* of one of the Barons of New Rumney in 
ce the County of Kent, not returned into this 
« Houſe; but yet (he ſaid) duly elected, as 
& he was informed, under the ſeal of the Cor- 
« poration of the ſaid Town of New Rum- 
*« ney; and further ſhewing, that he thought 
&« the precedent thereof might tend to the 
c prejudice both to the liberties, and alſo to 
e the ſervice of this Houſe, and prayed con- 
&« ſideration of this Houſe therein. Where- 
4 upon, after ſundry other ſpeeches and ar- 
e ouments to the like effect by others, it was 
« at laſt ordered, that the ſtate of the Caſe 
% ſhould be further examined by the former 
“ Committees of this Houſe, appointed for 
« ſuch caſes of Returns, as ſhould happen to 
« fall out during this preſent Seſſion of Par- 
« lament ; whoſe names then being read by 
the Clerk, they were appointed to meet at 
« the Rolls this preſent day, at two of the 
6 clock in the afternoon. 


On 
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« On Monday * the third of March, Mr. 
« Cromwell, one of the ſaid Committees, 
« ſheweth, that the ſaid Committees had 
« met about the ſame, according to the 
« commiſſion of this Houſe; and ſo ſhew- 
« ing his own opinion, it was, after ſundry 
« other ſpeeches, reſolved in the end, upon 
« the queſtion, that he that was choſen 
& by the ſaid town, ſhould be received into 
« this Houſe, as a member thereof accord- 
« ingly.” | 


« 4 Nov. 1601 7, Mr. Serjeant Harris 
„ moved the Houſe, that, in reſpect great 
„ danger and inconvenience might grow, 
« by the want of any one particular mem- 
« ber of this Houſe, therefore, he thought 
« good to certify, the want of a Knight for 
„ Rutlandſhire ; for he ſaid, that Sir An- 
* drew Nowell, being Sheriff of the County, 
% had returned himſelf, jointly with Str 


* Dewes's Journal, p. 441. 
+ Ib. p. 624, 625. 
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« John Harrington, to be Knight, which 
« he took in law to be a void return; be- 
« cauſe it is againſt the expreſs words of 
« the Writ, Ita quod neque tu, neque alignis 
« Vicecomes alterius Comitatus, eligatur, &c. 
0 which he thought good to move the Houſe 
« 1n referring it to their conſiderations ; and 
&« prayeth, that the record may be ſent for 
« from the Clerk of the Crown ; for, ſaith 
e he, we know in law, that a man cannot 
e make an indenture to himſelf and the 
« County, for there are required two per- 
&« ſons. 


« To which Sir Edward Hobby replied, 
« that, notwithſtanding this, the Houſe 
might well receive him; and he vouched 
« a precedent in the ziſt of this Queen, 
« when a Writ was directed to the Bailiffs 
« of Southwark to return Burgeſſes, and 
% they returned themſelves, and were re- 
*« ceived. But if we do not receive him, 


“ another queſtion will grow, Whether a 


« Warrant muſt go from the Speaker to 
« ele 


L be! 
© ele a new Knight, or from the Clerk of 


«« the Crown, to which it was agreed {per 
+ omnes } that from the Speaker. 


Then Mr. Wiſeman bf Lincoln's Inn 
e ſtood up, and ſhewed the neceffity of 
« having all our members, becauſe others 
& wiſe the body is but maimed; as alſo 
« how dangerous a precedent this would be, 
if it might paſs with the applauſe of this 
« Houſe ; and, laſtly, the reaſon of putting 
« in the aforeſaid ſpecial words in the Writ, 
« becauſe it muſt be neceſſarily intended, 
e that they being ſo great officers, having 
“ ſo great a charge, and their preſence in 
their countries ſo requiſite, ſhould not be 
« returned: Beſides, for that time they 
« are the chief men of the Shire. Free- 
« holders, peradventure, for favour ſake, 
« would rather chuſe him, than men far 
more ſufficient for that place. 


« Mr. Carey moved, Whether, if it were 
„with his will, he ſhould be puniſhed by 


fine, or otherwiſe. | 
* „Sir 
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« Sir John Harrington ſaid, of his own 
«© knowledge he knew him to be very un- 
„willing: but the freeholders made anſwer, 


| 66 they would have none other. 


« Mr. Speaker ſaid, it could not be in- 
« tended againſt his will, for his hand is to 
« the Indenture ; but he moved, Whether 
„it ſhould be intended, that Sir Anthony 


«© Nowell were una & eadem perſona, or no; 
and though it were, yet whether they 


e could take notice thereof, not being cer- 
« tified out of the Chancery. To which 
&« all the Houſe ſaid, there was no other of 


 & the name. 


« Then Mr. Comptroller ſtood up and 
& moved, that in reſpect the return was joint, 
« and that they did diſallow Sir Anthony 
« Nowell, he defired to be reſolved of the 
learned Maſters. of the Law in this Houſe, 


„ whether all the returns were inſufficient, 


ce and 


| ek þ 
& and ſo Sir John H arrington to be excluded. 
% To which the whole Houſe ſaid, Not” © 


© Mr. Serjeant Harris ſaid; No; betauſe 
„the Warrant is affirmative” to chuſe any 
« but the Sheriff, who is excepted by ſpecial 
« Words; ſo that the return of the other is 
« warranted, but that of himſelf is void. 


« Sir Edward Hobbie anſwered and ſaid, 
« Nay then, Mr. Serjeant, if you ſtand on 
« that, I think, there are few Knights in this 
4 Houſe lawfully choſen ; for the words 
&« of the Writ and Statute are, that he muſt 


« be commorant within the County, which 


« but few are. To which not one word 
« was anſwered, and that clauſe was huſhed 
vc up. 


« Mr, Speaker ſaid, Well, I will put it 
« to the queſtion, which ſhall be twofold ; 
© One, Whether the return be void; the 
« other, Whether a new Warrant ſhall be 


« ſent forth. To which, being twice moved, 
T2 . «© all 


" 
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« all cried, Aye, Aye; not one man faid, 
« No. 2 2 2 


Sir Edward Hobbie ſaid, Mr. Speaker, 
« the warrant muſt go from yourſelf; for, 


* ;n the twenty- ſeventh year of this Queen, 


« when Parrie was Burgeſs for Queenbo- 
rough, a new Election was made, and the 
„Warrant was ſent from the Speaker. 


© Note, That this reſolution of the Houſe 

& 1s directly, contrary to a former precedent 
« agreed on by the Houſe of Commons, 
« upon Friday, the 21ſt day of February, 
e in the Parliament in the 31ſt year of the 
5 reign of Q. Eliz. Au. Dom, 1588, 1589, 
where Mr. St. Poole, being both Knight 
« for the County of Lincoln and Sheriff 
of the tame, was, notwithitanding, al- 
*« lowed to retain Ins place in the ſaid Houſe 
% as a member thereof, and had only li- 
* Cence given unto him to depart into the 
© {aid County about the buſineſs of the ſaid 
„ Sheriftwic, in no other form or manner 
« than 


[ bix J 

than is vouchfafed of courſe to the 
* Members of the ſaid Houſe, upon any 
« urgent occafions by them alledged, re- 
« quiring their abſence for ſome time, be it 
longer or ſhorter; where other precedents 
« alſo to this purpoſe are vouched; and 
« yet, perhaps, both the ſaid precedents 
« may ſtand good and be reconciled, with 
this difference, that where any man is 
« firſt Sheriff of ſome County, and then 
e elected a Knight of the ſame, or a Citi- 
ngen, Burgeſs, or Baron, of any City, 
** Borough, or Cinque-Port of the ſame ; 
„that, in this caſe, his Election is void; 
e becauſe it muſt of neceſſity follow, as in 
« this caſe of Sir Andrew Nowell it did, 
tc that he muſt return himſeif, which can- 
„ not be good in law. But, where a man 
eis firſt elected a mernber of the Houſe of 
Commons, be it Knight, Citizen, Bur- 
« geſs, or Baron, and 1s afterwards made 
«« Sheriff of ſome County, here his firſt 
Election ſtandeth good; as it ſhould ſeem 
** alio it doth, although he may be firſt 

£7 made 


% made a Sheriff af forme County; and. be 
« afterwards elected a Knight, Citizen, Bur- 
« geſ3, or Baron of, and in, ſame other 
Shire or County. And the reaſon of all 
ec 1s plain, in reſpect, that, in all theſe latter 
* caſes, the return cannot be made by him- 
« ſelf, but by the Sherift of the County 
„ where he is choſen. This only holds 
ee good in the caſe of the Knights of the 


« Shire,” 


„ 25 June, 1604 *, this day. Mr. Francis 
% Moore moved to know the opinion of the 
« Houle, Whether a Mayor of a Town, 
“ &c. might lawfully be returned and ad- 
emitted to ſerve as a member here; and 
e alledged a caſe in 38 H. VIII, in Brook's 
+ Abtidgement, where it is reported to be 
te admitted in the Commons Houſe of Par- 
„ hament, that if a Burgeſs cf the Parlia- 
+ ment be made a Mayor of a Town, have 


ing therein a judicial juriſdiction, that 


« that is a ſufficient cauſe to ſend forth a 


M Journal of the Houſe of Commons, Vol. I. p. 245. 
% new 
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« new. Writ for a new choice. Hereupon, 
by ſome, it was anfwered, that they con- 
« ceived Mayors to be within the equity 
ce of the Statute of the 230d of Hen. VI; 
« inhibiting the Election of Sheriffs, &c. 
« —By ſome, the great inconvenience was 
« urged, that Mayors, to whom the Writs 
&« were directed, ſhould be admitted Bur- 
e geſſes, ſeeing, for the more their power 
« was ſuch, as they might procure them- 
4 ſelves to be choſen. By others, a dif- 
& ference was taken, if the Mayor Ele& 
&« procure himſelf to be choſen, then, with 
« good reaſon, doth he ſtand incapable z 
« but, if he be freely, and indifferently 
« choſen, or elected Burgeſs of another 
& Borough, whereof he is not Mayor, then 
« he may lawfully be returned, and fitly 
% admitted to ſerve as a Member of this 
« Houſe. By a third the point was thus 
&* moderated ; that for ſuch Members of this 
« Houſe as, upon the returns, did appear 
eto be Mayors, new Writs might preſently 
e jſſue, by warrant, under the hand of Mr, 
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4 Speaker, in the name of the ſaid Houſe, 


for a new Election, according to the uſual 
0 farm; intimating withal, that, before the 
& execution of the ſaid Writ, the time of 
t their mayoralty would expire, and then 
the fame Members might ſtand and ſerve, 
& without exception, at the next Seſſion of 
« the preſent Parliament. 


«© Howbeit, upon the whole matter, it 
& was reſolved and ordered, and the Clerk 
&* of the ſaid Houſe commanded to enter it 
„ accordingly, that from, and after, the 
end of this preſent Parliament, no Mayor 
of any City, Borough, or Town-corpo- 
“ rate, ſhould be elected, returned, or al- 


lowed to ſerve, as a Member of this Houſe 


and if it did appear, that any Mayor 
« was returned a Burgets, that preſently a 
+ new Writ ſhould be awarded for the 
« choice of another in the room and place 
„ of the ſaid Mayor: And this to continue 
as an Act and Order of this Houſe for 
* ever. | „ 
& If 


Ve 


w 


elf a Mayor of a Town be choſen She- 
« riff of a County, then he may ſerve.“ 


In the year -1604 (1 James I), happened 
the famous caſe of Sir Francis Goodwin, 
who was returned one of the Knights for 
the County of Bucks; but, being an out- 
law, the Clerk of the Crown refuſed to 
receive the return, and another Election was 
made, when Sir John Forteſcue was re» 
turned. This matter being. moved in the 
Houſe of Commons the firſt day the Parlia- 
ment met *, the 22d of March, 1603, the 
Clerk of the Crown was directed to attend 
the Houſe, with all the inſtruments relative 
to thoſe Elections. 


On the 23d March, 1603, this caſe har- 
ing been fully examined into and debated, 
it was reſolved, upon the queſtion, © That 
„Sir Francis Goodwin was lawfully elected 
and returned one of the Knights of the 


Journal, Vol. I. p. 149. | Me 
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« ſaid County, and that he ought to be ad- 


er mitted and nnn a Member of 1 
Houſe ..“ 8 4 


On the 275th of Match; 1604, the Lotds 
having ſent a meſſage to the Commons, de- 
firing to have a conference upon this caſe, 


the Commons reſolved +, * that they would 


te not confer thereupon; they conceiving, 
& that it did not ſtand with the honour and 
& order of that Houſe to give account of 
* any of their proceedings or doings.” — 
The Lords replied, that the King, having 
been made acquainted' with this caſe, “con- 
«© ceived himſelf engaged and touched in 
&« honour," that there might be a conference 
upon it between the two Houſes.” Where- 
upon, the Houſe of Commons reſolved to 
attend his Majeſty on this ſubje& the next 


day. 


The 29th of March, 1604 f, the Speaker 
related to the Houſe what had paſſed upon 


* Journals, vol. I. p. 151. f Ibid, p. 156. Ib. p. 158. 
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the attendance on the King the day before, 
on the caſe of Sir Francis Goodwin; when 
the King had charged them, that, ( firſt, 
« the courſe already taken ſhould be truly 
« reported; ſecondly, that they ſhould de- 
« bate and reſolve amongſt themſelves; 
« thirdly, that they ſhould admit of a con- 
« ference with the Judges; and fourthly, 
« that they ſhould make report of all the 
Proceedings unto the Council.” 


The 3oth of March *, upon this matter 
being fully debated in the Houſe, it was re- 
ſolved, “that the reaſons of their precedent 
«« reſolution touching the return, admittance, 
« and retaining of Sir Francis Goodwin, as a 
« Member of that Houſe, thould be ſet down 
„ in writing ;” and a Committee was ap 
pointed for that purpoſe. 92 


The 3d of April r, the Committee pre- 
ſeuted to the Houſe the ſaid reaſons drawn 


Journal, p. 160. 
F Ibid, p. 163. 
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up in the form of a petition to the King, 
ſtating the caſe fully and at large: which 
reaſons were reſolved to be communicated to 


the Lords; and were afterwards preſented to 
_ Majeſty... | 


On the th of April“, the Speaker, hav- 
ing been commanded to attend upon the 
King, brought a Meſſage from his Majeſty 
to the Houſe, to this effect; That he had 
received a parchment from the Houſe ; but 
« whether it were an abſolute reſolution or 
« reaſon to give him ſatisfaction, he knew 
ce not: he thought it was rather intended 
“for his ſatisfaction. His Majeſty proteſted 
« by that love he bare the Houſe, as his 
“loving and loyal ſubjects, and by the faith 
he did ever owe to God, he had as great a 
e defire to maintain their Privileges, as ever 
« Prince had, or as they themfelves. He 
had ſeen and conſidered of the manner and 
«« the matter: he had heard his Judges and 
„Council: and that he was now diſtracted 


* Journal, Vol. I, p. 166. 
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in judgement. Therefore, for his further 
4e ſatis faction, he deſired and commanded, as 
« an abſolute King, that there might be a 
« conference between the Houſe and the 
« Judges; and that, for that purpoſe, there 
might be a ſelect Committee of grave and 
« learned perſons, out of the Houſe: that his 
Council might be preſent, not as umpires 


<« to determine, but to report indifterently on 
« both ſides.“ | 


Upon fully conſidering this Meſſage, it 
was reſolved, that a Committee ſhould be 
appointed to confer with the Judges; and 
that a Petition ſhould be preſented to his 
Majeſty, to hear, moderate, and judge the 
caſe himſelf. 


On the 11th of April *, Sir Francis 
Bacon reported to the Houſe the ſubſtance 
of what had paſſed at the conference, in the 
preſence of his Majeſty and his Council. 
Wherein the King himſelf had propoſed, 


* Journal, Vol. I. p. 168. 
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« that! neither Sir john Fotteſcue nor Sir 
„Francis Goodwin might have place.“ 
Whereupon it was reſolved by the Houſe, 
upon the queſtion, that Sir John Fortefeue 
and Sir Francis Goodwin ſhould both be ſe- 
cluded; and that a warrant thould iſſue for 
a new Election. 


On the 13th of Apnl*, a warrant iflaed 
accordingly, reciting, “ that the ſaid Sir 
John Forteſcue and Sir Francis Goodwin 
« had been ſeverally elected, and returned, 
„Knights of the Shire for the County of 
« Bucks; but that upon. deliberate conſulta- 
*« tion, and for ſome ſpecial cauſes moving the 
« Commons Houſe of Parliament, 1t was, or- 
« dered and required by the faid Houſe, that 
« a Writ ſhould be forthwith awarded for a 
« new Election of another Knight for the 
« faid Shire.“ 

From the above ſtate of this Caſe it will 
appear, that the King in a manner com- 


* Journal, Vol. I. p. 171. 
pelled 


[ bk 
pelled the Houſe of Commons to yield up 
to him, the-right of determining of the:qua- 
lifications of the Members of that Houſer; 
and to vacate and annul, on the 11th: of 
April, an expreſs reſolution of their own, 
W the 23d of March preceding... e 

The ct of this "I in a 
manner above ſtated, was a bitter draught to 
the Houſe of Commons, who confidered their 
Privileges to be eſſentially wounded by this 
intervention of the Crown. A ſelect Com- 
mittee was foon after appointed to take this, 
amongſt other grievances, into their conſi- 
deration, who on the 20th of June, 1604 *, 
preſented to the Houſe The Form of an Apo- 
Jogy or Satigfadtion concerning their Privileges ; 
addreſſed To the King's Ma Excellent Ma- 
jeſty, from the Houſe of Commons th in 


Parliament. 


* This 4 is very imperfectly entered in the Journal, 
but is printed by Sir M. Hale in his Treatiſe on the Original 
Power and Juriſdiction of Parliaments, p. 2c6, &c. and alſo 
in Petyt's Jus Parl. p. 225. 
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In this apology is the following paſſage 
relative to the above Caſe; For the mat 


ce ter of Sir Francis Goodwin, we were, and 
« ſtill are, of clear opinion, that the Free- 
«dom of Election was in that action ex- 
« tremely injured: that by the ſame right it 
e might be at all times in a Lord Chancel- 
&« lor's power to reverſe, defeat, reject, and 
« ſubſtitute, all the Elections, and Perſons 
« elected, over all the realm. 


E Neither thought we that the Judges 
„ opinion (which yet, in due place, we 


e greatly reverence) being delivered with 


« the Common Law, (which extends only 
« to inferior and ſtanding Courts) ought to 
e bring any prejudice to this High Court of 
« Parhament ; whoſe powwer, being above the 
« /aw, is not founded on the Common Laws, 
% but have their rights and privileges peculiar 
„ unto themſelves. 


„% For 


cc 


6 


„ bexxi ] 


6 For the. manner 1 our proceeding, 
« which Your Majeſty ſeemed to blame, in 
« that the ſecond Writ, going out in Your 
« Majeſty's name, we preſumed to cenſure 
« it, without firſt craving acceſs to acquaint 
% Your Highneſs with our reaſons therein, 
« we truſt our defence ſhall appear juſt and 
e reaſonable, 


It is the form of the Court of Chan- 
«© cery, as of divers other Courts, that 
„ Writs, going out in Your Majeſty's name, 
« are returned alſo, as to Your Majeſty, in 
« that Court from whence they iſſue. How- 
&« beit, ,no, man, therefore, ever repaireth 
« to. Your Majeſty's perſon, but proceeds 
according to law, notwithſtanding the. 
« Writ, 


« This being the univerſal cuſtom of the 
kingdom, it was not, nor could be, ad- 
« mitted, in our conceits, that the diffe- 
e rence was between Your Majeſty and us; 
60 for, Gov fortid, that between fo gracious 
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& a Sovereign, and ſo dutiful and wing 
“Subjects, any difference ſhould ariſe. But 
« it always was, and ſtill is, conceived, that 
« the controverſy was between the Court of 
Chancery and our Court (an uſual con- 
*« troverſy between Courts) about prehemi- 
« nence and privileges ; and that the queſ- 
« tion was, Whether the Chancery, or our 
& Houſe of Commons, were judges Y the Mem- 
&« bers returned for it. 


« Wherein, though we ſuppoſed the 
« wrong done to be moſt apparent, and ex- 
« tremely prejudicial to the rights and li- 
e herties of this realm, yet ſuch and fo great 
% was our willingneſs to pleaſe your Majeſty, 
eas to yield to a middle courſe, propoſed by 
your Highneſs, preſerving only our privi- 
„ leges by voluntary ceſſion of the lawful 
{© Knight.” 13 


In another part of the ſame apology 1s this 
paſſage. 4+ We avouch that the Houſe of 
Commons is the ſole proper judge of the 

Return 
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« Return of all ſuch Writs, and of the Elec- 


« tion of all ſuch. Members as belong unto 
« it, without which, the freedom of Election 
« were not entire; and that the Chancery, 
66 though as a ſtanding Court under your 
= Majeſty, but to ſend out thoſe Writs, and 
receive the Returns, and to preſerve them. 
« Yet the ſame is done only for the uſe of 
te the Parliament, over which, neither the 
« Chancery, nor any other Court, ever had, 
« or ought to have, any juriſdiction,” 


In the year 1624, the Houſe of Com- 
mons, in the following Reports *, declare it 
to be, © the ancient and natural undoubted 
5 privilege and power of the Commons in 
Parliament, to examine the validity of 
« Eletions and Returns concerning their 
« Houſe and Aſſembly, and to cauſe all un- 
due Returns, in that behalf, to be reformed, 
* and to puniſh the offenders concerning the 
e ſame, according to juſtice.” 


* Page 60. 


uyel g 2 From 


[ : 1 1 „ "My ] 7 


4 
+ # 


From that period, the Howe, of commons 
hath continued in the full and free enjoy- 
ment of the right of judging and determin- 
ing on the Election and Return of Members 
to that Houſe. This right is recognized 
and confirmed by the Act of the 7th and 8th 

of K. William III, c. 8. 95 1. which expreſsly 
| declares, . that if any perſon or perſons ſhall 
« return any Member to ſerve in Parliament, 
ce conirary to the laſt determination in the Houſe 
&« of Commons of the right of Election, that 
% {ſuch Return ſhall be adjudged to be a falſe 
% Return.” And the Statute of the 2d of 
K. Geo. II, c. 24. $ 4. alſo declares, „that 
« ſuch votes ſhall be deemed to be legal, 
&« which have been ſo declared by the laſt deter- 
« mination in the Houſe of Commons; which 
&« laſt determination concerning any County, 
« Shire, City, Borough, Cinque Port or 
« Place, ſhall be final to all intents and pur- 
* poles whatſoever, any uſage to the con- 
« trary notwithſtanding.” 


On 


(n Fo 


On the 2d of Feb. 1770, it was moved, in 
the Houſe of Lords, to reſolve, „that the 
« Houſe of Commons in the exerciſe of its 
e judicature in matters of Election, is bound 
ce to judge according to the law of the land, 
« and the known and eſtabliſhed laws and 
© cuſtoms of Parliament, which is part 
e thereof.” Which motion, upon the pre- 
vious queſtion, being rejected; 


It was then moved, and reſolved, *< that 
any reſolution of this Houſe, directly or 
* indite&tly impeaching a judgement of the 
“ Houſe of Commons in a matter where 
their juriſdiction is competent, final, and 
6 concluſive, would be a violation of the 
$* conſtitutional rights of the Commons, 
« tends to make a breach between the two 
« Houſes of Parliament, and leads to gene- 
ral confuſion,” 


Thus the law upon this ſubject ſtood 
when the Act to regulate the trials of con- 
| g 3 troverted 
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troverted Elections or Returns of Members 
to ſerve in Parliament, was made, in the 
10th year of the reign of his preſent Ma- 
jeſty x; which, having received ſome expla- 
nations and amendments the next year, was 


made perpetual the laſt Seſſion of Parlia- 


ment . This Act, has eſtabliſhed a mode of 
determining caſes on controverted Elections, 
upon a ſyſtem of perfection ſcarcely to be 
equalled. But the ſalutary and beneficial 
conſequences which this Act has introduced, 
having been, upon a recent occaſion, ſo uni- 
verſally felt and acknowledged, renders any 
eulogium upon it both inadequate and unne- 
ceſſary. 


» 4 


By a peruſal of the Caſes and Reſolutions 
above ſtated, deduced from the firſt determi- 
nation to be found upon Record, relative to 
this enquiry, down to the preſent time, the 
Reader will be informed, what different 


powers have, in different times, exerciſed the 
| right of determining caſes on controverted 


Stat. 10 Geo. III. c. 16. + Stat. 14 Geo. III. c. xv. 


2 | Elections; 
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Elections; and likewiſe of the repeated 
efforts made by the Houſe of Commons, for 
for eſtabliſhing a right, which has now been 


happily confirmed to that Houſe, by repeated 
acts of the whole Legiſlature. 


It now only remains to give ſome account 
of the Manuſcript from which the follow- 
ing Reports are printed, and of the Motives 
which induced the Editor to lay them be- 
fore the Public. 


The Manuſcript here made uſe of, lately 
belonged to Nicholas Hardinge, Eſq; who was 
many years Clerk of the Houſe of Commons; 
and it appears to have been collated by him 
with a copy which had formerly belonged 
to the learned Mr. Hakeville. —After Mr. 
Hardinge's death it came into the poſſeſſion 
of the late Philip Carteret Webb, Eſq; by 
whom it was collated with all the copies of 
theſe Reports, which his induſtry could diſ- 
cover, One Copy made uſe of by Mr. Webb, 
which belonged to the late Earl of Oxtord, 

g 4 was 
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was communicated to him by the Earl. af 


Kinnoul. — Another copy, is now in the 
poſſeſſion of the Earl of Shelburne.— And a 
third copy, of a part only of the others, 1s 
preſerved in the Bodleian Library at Oxford; 
of which Mr. Webb procured a tranſcript. 


— The Copy, thus perfected, was intended 


by him for publication; but his death hap- 
pening before this was executed, prevented 
the world from receiving thoſe obſervations, 
upon this ſubject, which his knowledge of 
the Hiſtory and Conſtitution of Parliaments, 
would have enabled him to have given. 


The Manuſcript is now in the poſſeſſion 


of Richard Blyke, Eſq; 


The Motives for this publication were, 


That, in the Editor's judgement, theſe ſheets 7 


contained much uſeſul and general informa- 
tion, on the ſubject of Controverted Elec- 
tions ; and that there never was a time, in 
luis opinion, when ſuch kind of knowledge and 
information, was more likely to become of 


general utility to the public, than the preſent. 
The 
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The fallowing Lifts, ſhewing the places 
that returned. members to the. Houſe of 
Commons in the reign of King EdxN. L and 
the gradual encreaſe of that Houſe, ſubſe- 
quent to the reign of King Henry VII, it is 
imagined, will not be thought improper to 
be hereto ſubjoined. 


: 
- 


The Names of ſuch Counties, Cities, and 
Boroughs; as ſent Members to the Par- 
liament of the 23d of King Edward I. 
From the bundle of Writs remaining in 
the office of the King's Remembrancer 
in the Exchequer, 9 


N. B. The places marked in the following 
liſt thus *, have long diſcontinued to 
return members, and have not had that 


privilege reſtored. 


Nox THAMPTON County. 
Northampton Town. 
2 i CuM= 
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'- __-CUMBERLAND County. 
_» Carliſle, * Egremond, 
Cockermouth. | 


WISsTNMORELAND County. 
Appleby. 


Esskx County. 
Colcheſter. 


HR TTroxp County, 


LAN cAS TER County. 


. Lancaſter Town. Wigan. 
. Liverpool. 
KENT County. 
Canterbury. * Tunbridge. 
Rocheſter. 
4 RuTLAanD County. 
i  MipDLEsEx County, 
+ SURREY 


{ «« } 


Sunk EY County. 


Guildford. Riegate. 
Southwark. Blechingley. 
 Svssxx County. © 
Horſham. Shoreham. 
Chicheſter, Bramber. 


Arundell. Lewes. 


CAMBRIDGE County. 
Cambridge Town. 


HunTixnGpon County. 
Huntingdon Town. 


L1xncoLN County. 
Lincoln City. Stamford. 
Grimsby. 


BeprorD County. 
Bedford Town. 


Bucks County. 


Sou T Hs 


4 
* 
} 

: 
Px 
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* 

7 25 
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SOUTHAMPTON- County, 
Wincheſter City. * Alton. 
Portſmouth.” Andover. 
Yarmouth] in de ine Southampton town. 
Newport J Wight, * Alresford. 

* Baſingſtoke. * Overton. 
CornwaLL County. 
Donheved. Tregony. 
Liſkarett. Truro. 
Bodmyn. HFlellſton. 


. WorcesTER County. 
Worceſter Cty. *Duddelegh. 


Eveſham. * Kidderminſter, 
Droitwich, * Perfhore. 
* Brem. | 


Warwick County. 
Warwick 'Town. Coventry. 


LEI CEST ER County. 
Leiceſter Town. 


YoRK 


[! xe . 


4s Your” County. 3 
Vork Citx. Hedon-. 


Bever . Pontefract. Fo ; 
Ripon. Thirſt" 
Scarborough. * Jarvall. 
Pickering.  *#* TyckhulL 
Malton. 
GLOUCESTER County. | Wl 
Glouceſter City. Briſtol City. 
SoMERSET County, 
Batu. Bridgewater. 
Wells. 1 6 Taunton. 
* Axebrugg. 
 DorseT County. 10 
Lyme. Dorcheſter. 
Bridport. Shaftesbury. 
HerEFoRD County. 
Hereford City. Meobly. 
Leominſter. * Ledbury, 


De vox 
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Devon County. 
Knoter. |; ;-. © Taviſtock. 
Totneſs. * Torriton. 
Plympton. Barnſtaple. 


_ © Oxon County. 
Werfen CNy. | 


BERKSs County. 
Wallingford, Reading. 


Wirrs County. 
New Sarum, Cricklade. 
Marlborough. Bedwin. 
Ludgerſhall. Wilton, 
Devizes. * Bradford, 
Calne, Dunton. 
Chippenham. Old Sarum. 


| SALOP County. | 
Salop 'Town. Bridgenorth, 


STAFFORD County. 
Stafford Town. 


Nor- 


* 


Nor rixona County. 
Nottingham Town. 


DzrxBy County. 
Derby Town. 


Nox THUMBERLAND County. 


Newcaſtle, * Bamburg. 
* Canebrig. 


The following Places ſent Members in the 
25th and 26th years of King Edw. I. 


HERTFORDSHIRE, 
St. Albans, Hertford, 
LoNDON. 
SUSSEX, 
Seaford. Lewes. 
Shoreham. Chicheſter. 


Steyning. 


CAM« 


el - » . 3 
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CAMBRIDGESHIRE. | 
118. Ely City. 5 


YORKSHIRE» 7 
4 Alverton. 4 


SoMERSETSHIRE. 


Ivelcheſter. Milborn Port. 
DoR$sETSHIRE. 
Wareham. * Blandford. 
Drvoxsnmnr. 
Sutton. Aſhperton. 
Dartmouth. 
5 NokroLk. 


Norfolk Count. Great Yarmouth. 
Norwich City. 


SurFOLE. | 
Suftolki County. Dunwich.: 
Ipſwich. Orford, 


2) bh tw'y 
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By the above Liſt it appears, that in the 
23d year of K. Edw. I, 145 places returned 
Members to Parliament; and that in the 
25th and 26th years of that King, 0 other 


pa likewiſe nt Members. 


* Aﬀer that . of the mercantile 
Boroughs, being unwilling, or unable by the 
decay of trade, and other cauſes, to advance 
the wages and expences, allowed for the ſup- 
port of their Members, whilſt they were at» 
tending their duty in Parliament, by the 
connivance of the Sheriffs, frequently omit- 
ted to make any Return to the Writs of Elec- 
tion. Other Boroughs were therefore ſum- 
moned to ſend Members; ſo that, in general, 
the numbers returned were nearly the ſame. 


* Sir John Forteſcue, who was Chancel- 
:or to K. Henry VI, ſays, that in that reign, 


the Houſe of Commons conſiſted of more 


than 300 choſen men. And Mr. Willis, in 
his Preface to his Not. Parl. Vol. I. p. is. 


* Selden's Forteſcue, cap. 18. p. 40. 
h ſays, 


— . — 
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fays; that from the reign of K. Edw. I, to 
K. Edw. VI, | not thirty tiew Boroughs were 

created, © | | 
Of al the ſame number, the Houſe of 
Commons was compoſed until the reign of 
K. Henry VIII, when an Act of Parliament 
paſſed in the 27th year of that King, ena- 
bling the County of Monmouth to ſend two, 
and the City of Monmouth to ſend one 
Member each; and alſo twelve Counties and 
twelve Towns in Wales, to ſend'one Member 
each. And in the 34th year of the ſame 
King, an Act paſſed, enabling the County 
and City of Cheſter to fend two Members 
each. Subſequent to that reign, the practice 
of encreaſing the number of parliamentary 
Boroughs (probably to anſwer ſome political 
exigencies) became more frequent; either by 
reviving the right of ſome ancient Boroughs, 
which had formerly fent Members, but had 
long diſcontinued. to do ſo; or by creating 
new Boroughs by Letters Patents from the 
Crown, granting the privilege of ſending 
4 A Members 


4 1 

Members as, new right. By theſ means, 
from the gs u of K. Henry 5 VII, to the 
reign of harfes TE ier was an in- 
creaſe of more than 200 Members to, that 


Houſe; as wil appear by the following 
Liſts, 


MVSEVM 
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h 3 Orford, 


PI! Co df ie Ts. AA ei BO es FER on, GO: HEEL. ADE... . ñ f Ob OS. 


5 
* 


1. 
3882 


. 


"_ 
wo 


> 


% 
+> 


. 
He 


" * 


* 


1 


BOROUGHS, 
By King 
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BOROUGHS, &c. Created. 
By King Henry VIII. 
Ne of Members. 
-; Angleſey County, 


Beaumaris, 8 — 
Brecknock County, — 
— 


Brecknock Town, 

Cardigan County, — 
Cardigan Town, — — 
Carmarthen County, 

Carmarthen Town, 

Carnarvon County, 

Carnarvon Town, 

Denbigh County, 


Denbigh Town, — — 


Flint County, — 
Flint Town, — 
Glamorgan County, 
Caerdiff, — 
Merioneth County, 
Montgomery County, 
Montgomery Town, 
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BOROUGHS, &. eſtored. 


By, King 


Henry VIII. 


No of Members, 


3 


- By King Edward VI. 


Lancaſter, - 


Preiton, 
Wigan, 
Liverpool, 


St. Albans, 
Petersfield, 
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BOROUGHS, &e. Created. 
By King Henry VIII. 

Ne of Members. 
Pembroke County, — 
Pembroke Town, 
Haverfordweſt, — — 
Radnor County, — F— 
New Radnor, — — 
Monmouth County, — 
Monmouth Town, — 
Cheſter County, — 
Cheſter City, ——— — 


nana 


Berwick upon Tweed, — 
3s 
By King Edward VI. 
Thetford, — 2 
Peterborough, — — 2 
Brackley, — — 2 
Boſton, — — — 2 


h 4 
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Litchfield, 


Heydon, 
Thirſk, 
Ripon, - 


Droitwich, 


Woodltock, 
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BOROUGHS, &. Reſtored. 
By King Edward V 
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By Queen Mary. 


Ne of Members. 
4 4 5 
rn 
2 


P: 


- + A 
- * # 


_ 
* 
. * 


— 
* 
„ 1 
[ "Oy 
= -* 


BOROUGHS, &c. | Created. 
By King Edward VI. 


nga 10 77 No of Members, 
Camelford, — 2 
Weſtlow, — 2 
Grampound, — — 2 | 
Boſſiney, * — 2 
Michell, — — 2 | 
Newport, — — 2 
Maidſtone, —ͤ— — 2 
Weſtminſter, — — 2 
Penryn, — — 2 
28 


By Queen Mary. 


Mary, Ayleſbu ry, 


a 5 | 
Morpeth, — c— 2 
Banbury, — — I | 
Knareſborough, — — 2 | 
Boroughbridge, —— — 2 
= H igham Ferrers, — I 
Abingdon, — — 1 
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By Queen Mary, 
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Ei By Queen Elizabeth. 
f | 1 Eliz, Tregoney, * — 
3 5 Eliz, Beverley, — 
# 13 Eliz, Eaſt Retford, — 


—— — 
— — 
27 Eliz. Varmouth, in the Iſle 3 
—— 
——— 


. 
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Eliz, 
Andover, 
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Lliz. 


Lliz. 


Liz. 


f 


BOROHGHS, &. Created. 
By Queen Mary. 


mul No of Members. 
St. Ives, | 
Aldborough, — — 
Caſtle-Riſing, — — 2 


By Queen Elizabeth. 


Newton, 
Clitheroe, — 
Minehead, — — 
Sudbury, — 

St. Germains, 3 
St. Maws, 8 
Stockbridge, — 
Tamworth, — 
Eaſtloe, ee 
1 
Cirenceſter, ene 
Qucenborough, — 
Chriſt-Church, ps 
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2 Jam. I. 
3 Jam. I. 
18 Jam. I. 
19 jam. I. 


2: Jam. J. 
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BOROUGHS, &e. Reſtored. 
By Queen Elizabeth. 


No of Members, 


By King James I. 


Harwich, 
Eveſham, 
Ilcheſter, 
Pontefract, 
Agmondeſham, 
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By Queen Elizabeth 


No of Members. 
Aldborough, Suffolk, ——— 2; 
Eye, — — 2 
u. Kellington, — — 
Berealſton, — 3 2 
Biſhops Caſtle/,.— — 2 
Newton, Iſle of Wighht,— 2 
Lain, —— — 
Whitchurch, — n 2 
Haſlemere, — — E 
Richmond, — — 2 
48 


By King James I, 


Cambridge Univerſity, — A; 
Oxford Univerſity, — 2 
Bewdley, — — I 
Tewkeſbury, — — a 


tr — rr 
5 . ( — A 


38 4Ch. I. 


15 Ch. I. 
16 Ch. I. 


oF —̃—— 
Hertford, — — 


* 


HORO bons, Kc. Reftored. 
By King James I. 


* — 
Great Marlow, ,x 


oy of "Dt. 8. 
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Ex King -Chagtey.. L 


Weobley, | — — 2 
Milborn Port, — — 2 
Seaford, —— — E 
Cockermouth, — — 242 
Okchampton, — — 2 
Honiton, — — 2 
Aſhburton, — — 2 
Northallerten, 1 — 2 
Malton, — — "= 
— 


— 
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Ch. II. 
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BOROUGHS, dee. Created. 
By King James I. 


| | oY of Members, 
St. Edmond's Bury, xa WE 
11 


By King Charles I. 
None. 


By King Charles II. 
Durham County, 


Durham City, — — 
Newark upon Trent, — 


SUM. 


4 
* 
| 
1 
* 
| 
as 
l 
| | 
N 
3 


L  } 
N MARY.) 


e 
By K. Henry VIII. 2 By K. Hen. VIII. 33 
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Sow. VI. 20 VL. 36 
Q. Mary 4 Q. Mary 17 
Elizabeth 12 Elizabeth 48 

K. James J. 16 K. James I. 11 
Charles I. 18 Charles II. 6 


72 143 
72 


Total Reſtored and Created in thoſe Reigns, 215 
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6. CyHriePENHAM, Borough, — 47 
7, DoveR, Port, 
8. ARUNDEL, Borough, 
9. NEwcasTLE-UNnDER-LiNne, Bo- 
rough, 
10. CAMBRIDGE, County, ö 
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15. HAveRFoRDWEST, Borough, 112 
16. MaLMEsBURY, Borough, — 115 
17. MippLesex, County, — 117 
18. MoxmouTH, Borough, — 120 
19. CUMBERLAND, County, —— 124 
20. EAsT-RETFORD, Borough, — 128 M 


21, PONTEFRACT, Borough, — 133 


Mz. GLANVILLE's REPORTS, 
who fat in the Chair. 


BRIEF and faithful relation touching 
matters of privilege, ordered and adjudged 
by the commons in parliament aſſembled, 
at the parliament begun and holden at Weltminſter 
the 19th day of February [1623], in the one and 
twentieth year of the reiyn of our ſovereign Lord 
King James; and there continued until the 2gth 
day of May following, and then prorogued until 
the 2d day of November, 1624. Upon Monday the 
23d day of the ſame month | of February], the ſaid 
commons, according to their ancient uſage in that 
behalf, appointed certain ſelect Committees to exa- 
mine and conſider of all matters and queſtions 
which were or ſhould happen during that ſeſſion 
of parliament concerning elections, returns, or any 


other the privileges of the houſe, and the ſame 
B 6 to 


LEY 
to report unto the ſaid houſe; ordering withal that 
the ſaid Committees for that purpoſe ſhould meet in 
the Exchequer Chamber, upon Thurſday next fol- 
lowing, at two of the clock in the afternoon, and 
ſo upon every Tueſday and Thurſday, at the ſame 
time and place, during all that ſeſſions of par- 
0 liament. 
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Theſe Committees attended the ſervice accord- 
ingly ; and upon ſeveral reports from them 
made to the ſaid houſe of commons, and 
upon other motions and debates concerning 
ſuch matters as were referred to the conſi- 
deration of thoſe Committees, theſe proceed- 
ings, orders, and reſolutions enſuing, were 
had and paſſed, as followeth : 


I. The 


E & 3) 


J. 


The Caſe concerning the Election and Re- 
turn of Knights for the Shire in the 
County of Norfolk. 


PETITION was exhibited to the ſaid 
committees by diverſe freeholders of the ſaid 
county, complaining, that Sir Thomas Holland, 
knt. and Sir John Corbett, bart. were returned of 
record to be knights for the ſaid county at this 
parliament. Whereas Sir Roger Townſhend, knt. 
and bart. and Sir Robert Gawdy, knt. as by the 
ſaid petition was ſurmiſed, were duly elected, and 
ought to have been returned, or at leaſtwiſe, that 
no election at all was duly made.— Which caſe 
reſting wholly upon matter of fact, the committee, 
after ſeveral days ſpent in hearing the council, 
witneſſes, and proofs on both fides, was of opi- 
B 2 nion, 


| | 


1 » Þ 


nion, upon a plurality of voices, that both the 
faid knights ſo returned were duly elected; and 
gave order for their opinion to be ſo reported to 
the houſe, without declaring the ſtate or particu- 
lars of the proof : which being done, it was ne- 
vertheleſs, in the firſt place, reſolved and ordered 
by the houſe, that the ſtate and particulars of the 
faid proof ought to be, and ſhould be, reported to 
the houſe; for that the houſe is not to be concluded 
by the opinion of any committee in matter of fact, 
no more than in matter of law. And if report 


fhould not be made to them of the proof, they 
cannot judge upon the ſame what the true caſe 


is; wherein the different proceedings of this court 
and counſel of diſcretion and ſtate, from the 
courſe of ordinary courts of juſtice at the common- 
law, between party and party, are very remarkable; 
for there the verdict of the jury concludeth the 
court for matter of fact, but ſo doth not the opt- 
nion of Committees in this caſe, albeit it be ſome- 
what in the nature of a verdict. Whereupon 
the proofs on both fides being reported in the 
houſe, and the queſtion thereupon conceived to 
this effect, that as many as were of opinion that 
the ſaid knights ſo returned were duly elected 
ſhould fay, Aye.—And again, that as many as were 
of another mind ſhould ſay, No. It could not 

| be 
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be diſcerned by the ſound, which fide had the more 
voices ; ſo the houſe was to be divided, and the 
polls on both ſides numbered, as the manner is in 
the like caſes : and then a new queſtion aroſe, whe- 
ther the affirmative or negative voices ought to go 
forth; for that it was inſiſted upon by ſome, that, 
by the orders of the houſe, the affirmative voices 
ought always to go forth upon every diviſion of 
the houſe. But, upon debate, it was reſolved and 
ordered, that the negative voices ought to go forth 
in this caſe, for that the ſaid Sir Thomas Holland 
and Sir John Corbett being returned of record, 
the houſe is poſſeſſed of them as lawful members, 
until by judgement they might be removed, if 
there be cauſe; and the voices of ſuch as would 
have them removed, and others returned in their 
places, or a writ awarded for a new election, do 
tend to an innovation, although their voices and 
opinions be pronounced by the negative word. 


But when the queſtion is upon the paſſage of 
a bill, there it is true that the affirmative voices 
mult go out, for that they are for an innovation 
and to bring in a new law; ſo as the rule is not 
conſtant, that the affirmative voices muſt go forth 
when the houſe is divided. But thus, that thoſe 
that are for innovation or alteration of that which 
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by preſumption is well enough, until it be actually 


reſolved to the contrary, ought to undergo the 
trouble and diſadvantage, if it be any, of going 
forth when the houſe is divided upon ſuch a 
queſtion. According to this reſolution of the 
houſe, grounded upon theſe reaſons, the negative 
voices went forth, and tellers were appointed by 
Mr. Speaker, as is uſed in ſuch caſcs ; who, having 
taken the numbers on both ſides, made their re- 
port thereof in the houſe, ' whereby the return 
and election of the faid Sir Thomas Holland and 
Sir John Corbett was found and adjudged good 
by plurality of voices. 


1 
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IT. 


The Caſe concerning the Election and Re- 
turn of Burgeſſes for the Borough of 
Southwark in the County of Surrey. 


PON a motion made to the Committee 

touching the election and return of the bur- 
geſſes for the ſaid Borough, the matter concern- 
ing the ſame was examined by the ſaid Committee, 
in preſence of the parties; and thereupon the 
caſe appeared to be thus in effect: 


At the day appointed for the election, ſuch 
as had voice in the election met in their uſual 
place for ſuch purpoſes, where Mr. Richard Var- 
wood was clearly choſen, in the firſt place, to be 
one of the burgeſſes for the ſaid borough) and ſo 
then and there pronounced and acknowledged 
without contradiction. And touching the election 
of the other burgeſs, for the ſecond place, it ap- 
peared, that Francis Mingaie, eſq; and Robert 
Bromſield were propounded and put in election. 
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And the electors, according to their ancient 
uſage, declaring for whom they were, by holding 
up of hands, at the firſt trial it ſeemed Mr. Mingaie 
had the more hands with him; but upon a ſecond 
and further trial, it ſeemed very clear that Mr. 
Bromfield had the more hands for him. But there 
were divers watermen and others preſent: who 
ought to have no voice in the election; and albeit 
2 motion was made in due time, to try, by num- 
bering the polls of the electors, who had the more 
voices, yet that courſe was not taken, but the 
aſſembly of the electors diſſolved without num- 
bering the polls. And afterwards two ſeveral in- 
dentures were made and ſealed; the one between 
ſome of the burgeſſes, electors of the ſaid bo- 
rough, of the one part, and the ſheriff of the 
county of the other part, whereby the faid Mr. 
Yarwood and Mr. Mingaie were nominated to be 
elected; and the other between others of the ſaid 
burgeſſes, electors of the one part, and the ſaid 
ſheriff of the other part, wherein Mr. Bromfield 
and Mr. Yarwood were nominated to be elected; 
and both the ſaid indentures were returned by 
the ſaid ſheriff into the Chancery, annexed to the 
writ of ſummons to the parliament for that county. 
Upon all which matters and cafe two principal 
queſtions were moved and diſcuſſed. 


Firft, 


{i 
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' Firft, Whether the return of Mr. Yarwood was 
ſufficient to enable him to ſit in the houſe without 
any amendment of the ſaid return. 


% 


Secondly, Whether Mr. Mingaie or Mr. Brom- 
field were either of them duly elected. 


Touching the firft, it was conceived by the 
Committee, and ſo reported to the houſe, and 
there accordingly reſolved, that the ſaid return 
was ſufficient. For a return of this kind, if. it 
have ſubſtance, ſhall not be void for want of form. 
And, in both indentures, Mr. Yarwood is one 
party returned; and the difference between Min- 
gaie and Bromfield ought not to turn Yarwood nor 
the commonwealth to prejudice, in making him to 
loſe his employment, or the houſe to want his 
ſervice and aſſiſtance in the mean time, until an 
amendment of the return might be had, which 
peradventure may be a long time, eſpecially if the 
caſe ſhould happen touching a remoter borough : 
but if all the three names had been returned in 
one only indenture, or in three ſeveral indentures, 
or Yarwood in one indenture alone, and Mingaie 
and Bromfield in another; then albeit Yarwood's 
election had been good, yet for want of a certain 
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and ſufficient return, the houſe could take no no- 
tice thereof ; neither could he fit in the houſe as a 
lawful member thereof, until, by order, the houſe 
had adjudged or declared his election good, and 
cauſed the return to be amended and reduced to a 
ſufficient certainty, For, in thoſe caſes, there had 
been irreconcileable contrariety betwixt the inden- 
tures touching all their names. But, in the caſe 
in queſtion, though the indentures be contrary 
touching Mingaie and Bromfield, yet they agree 
concerning Yarwood. 


Touching the /econd queſtion, it was conceived 
by the committee, and ſo reported to the houſe, 
and there accordingly reſolved and ordered, that 
neither the ſaid Mingaie nor Bromfield were duly 
choſen ; for that there being a contrariety of opi- 
nions amongſt the electors, and the poll duly de- 
manded for clearing of the doubt, the truth was 
not tried out by the poll, which is the only cer- 
rain means rightly to decide the difference in caſe 
of oppoſition, eſpecially where others are preſent 
befides the eleftors, who, in holding up their 
hands, or ſounding of voices, or ſeparation of 
compaaies, or the like, amongſt a multitude, can- 
not be diſtinguiſhed from the electors; and ſo the 
proceedings of the electors, in this caſe, concern- 


ing 
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ing the ſecond burgeſs's place, being very imper- 
fet, and void in law, a warrant ought to made; 
which was made accordingly by Mr. Speaker, for 
a new writ to go forth for the choice of another 
burgeſs for the ſaid borough ; upon which new 
writ the ſaid Bromfield was duly elected and re- 
turned, and did thereupon ſerve in the houſe as a 
lawful member thereof, | 
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IXI. 


The Caſe concerning the Election and Re- 

turn of one of the Barons, or Burgeſſes, 
for the Port, or Borough, of Winchelſey, 
in the County of Suſſex, being one of 
the Cinque Ports. 


PETITION was exhibited to the ſaid 
Committee by Sir Alexander Temple, knt. 
thereby ſuggeſting, that whereas the ſaid Sir 
Alexander was lawfully elected to be one of 
the barons, or burgeſſes, for the ſaid port, or 
borough ; yet nevertheleſs John Finch, eſq; by 
the undue practice and miſdemeanor of Paul 
Wymond, mayor of Winchelſey aforeſaid, was 
unlawfully returned inſtead of the ſaid Sir Alex- 
ander; and humbly prayed, that the ſaid unlaw- 
ful return might be amended, and the ſaid miſ- 
demeanor puniſhed according to juſtice, and the 
rights and privileges of the commons in parliament. 
Whereupon the matter touching the miſdemeanor 
of the ſaid Paul Wymond being opened to the 
com- 
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committee, and ſome proof thereof made, there 
appeared ſo juſt cauſe of ſuſpicion againſt him, 
that they reported to the houſe, that, in their 
opinion, he was fit to be ſent for to appear, and 
make anſwer in perſon to the accuſation laid 
againſt him. Hereupon, by order of the houſe, 
he was ſent for to appear accordingly; yet not 
as a delinquent condemned, but only as a perſon 
accuſed. It being the juſtice of the houſe to con- 
demn no man unheard, unleſs it be in cafe of 
willful contempt by refuſal to appear; nor ſo 
much as to ſend for any out of the country, to 
make anſwer to ſuppoſed miſdemeanors, before 
ſome ground and good probability that they are 
guilty. 


Upon the perſonal appearance of Paul Wymond, 
the whole matter of the ſaid petition was fully 
heard and examined before the committee, in the 
preſence of the parties council, and witneſſes on 
all fides, when the caſe was found to be thus : 


The ſaid port, or borough, being to have ba- 
rons, or burgeſſes, to the parliament by preſfcrip- 
tion, and ſtanding incorporated by the name of 
mayor, jurates, and freemen, it was admitted by 
all the parties, that only the mayor, jurates, and 
freemen, 
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freemen, inhabitants, ought to have voices in the 
election of ſuch barons, or burgeſſes; but that 
at a hundred court holden at Winchelſey, the firſt 
of November, 3 Jacobi, before the deputy-· mayor 
there, and the jurates with him affociate, it was 
then ordered and decreed, amongſt other things, 
that from thenceforth there ſhould not any free- 
man, or jurate, of the town have his voice in any 
election, or in the paſſing of any act, but ſuch 
freemen and jurates as ſhould be inhabitants in the 
town, by the ſpace of three months together next 
before the time of ſuch election to be made, or 
ſuch act to be paſſed, except the mayor for his 
voice. 


At the time of meeting, for the election in 
queſtion, there were in this town only ſix jurates, 
namely, the ſaid Paul Wymond, then mayor, and 
five others; and eleven freemen, who were clearly 
acknowledged to have voice in the election; and 
Jonathan Tilden and Daniel Tilden, two other 
jurates, who ought alſo to have voice in the 
election, if the common-law, or the ſaid decree 
or conſtitution, did not exclude them by reaſon of 
non-reſidence, they having empty houſes in the 
town, wherein they had not dwelt by the ſpace of 


three months or more next before the election, 
but 
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but had dwelled in the ſame within a year and a 
day next before the election, and yet were rated 
to ſcot and lot, as inhabitants of Winchelſey, and 
generally reputed to continue ſtill freemen there, 
and had ſtill their voices allowed as freemen in other 
aſſemblies there for other matters, within three 
months next before the election, and ſhared in 
profits of the town tenements as freemen; and 
had the benefit of certain graſs, called Wither- 
mans, being a cuſtomary privilege allowed only to 
freemen there. 


The mayor, having received a precept to pro- 
ceed to the election, cauſed notice, or warning, to 
be given to the jurates and-freemen the two and 
twentieth of January, 1623, at night, omitting 
the Tildens, to meet the next morning, at the 
nerally : at which time there met the mayor and 
fix jurates, as alſo both the Tildens, and ten 
of the eleven freemen ; in all eighteen with the 
Tildens, and ſixteen beſides them. Being ſo aſ- 
ſembled, the mayor demanded of the Tildens, 
how, and why they came there? Who declared, 
that they thought the meeting was to elect barons, 
or burgeſſes, to the parliament; and, that if it 
were ſo, they came to give, and did give, their 
| voices 


[ 16 ] 
voices to Sir Alexander Temple; and fo did Ri- 
chard Martin, another of the ſaid jurates. /Where- 
upon the mayor told them, that the ſaid Tildens 
were no freemen to give voice, by reaſon of the 
ſaid conſtitution, or decree ; and that they came 


to raiſe a tumult, and that they would be puniſhed - 


for the ſame. - And that peradventure their 
meeting was but to disfranchiſe ſome jurates, or 
freemen. And that Sir Alexander Temple was ng 
fit man to be a baron, or burgeſs, to ſerve in par- 
liament, being of ſuſpected religion, and allied to 
an arch-papiſt, the Earl of Clanricard, who had in 
his houſe armour enough for a whole army of 
men; Whereas the ſaid Sir Alexander was not al- 
lied to the ſaid Earl. And threatened the ſaid 
Martin, who was an inn-keeper ; and that he 
ſhould look better to his ſmall pots, which had 
looſe bottoms. After controverting thus the mat- 
ter an hour or more, the ſaid Tildens, by the in- 
direct means of the mayor, departed ; leaving be- 
hind them, in the court-hall, only the other fixteen 
electors. When preſently the precept for election 
was read, and Mr, Finch and Sir Alexander 
Temple propoſed to be in election for one of the 
barons, or burgeſles, of the ſaid town. Where- 
upon the ſaid mayor, and ſeven others, in all cight 
of the ſixteen then preſent, gave voices for Mr. 

Finch, 


a8 7 


Finch, and che other eight of them for. Sir Alex- 
ander Temple. Vet, upon a conceit amongſt 
them, that the mayor's voice was, in law, a voice 
of privilege, and a caſting voice to carry the elec- 
tion on his ſide, and not in any other ſort, the ſaid 
Mr. Finch, after the aſſembly diſſolved, was cer- 
tified over to the right -honourable the Lord 
Zouche, Lord Warden of the Cinque Ports, as 
duly elected, and by his Lordſhip was accordingly 
returned into the chancery; ſome of thoſe eight, 
who gave voices for Sir Alexander Temple, joining 
with the other eight in the ſame certificate, or re- 
turn, to the ſaid Lord Warden; And in this caſe 
divers points were moved and debated in the com- 
mittee, and reported to the houſe with their opi - 
nion and reaſons; all which, under the general 
order and judgement of the houſe thereupon, were 
reſolved and adjudged accordingly. 


Firſt, That the faid decree, conſtitution, or bye- 
law, albeit it were granted, that by charter, or 
preſcription, the ſaid rown might make divers con- 
ſtitutians. and bye-laws concerning their other at- 
faits or government, cannot alter the manner, or 
right, of election of barons, or burgeſſes, to the 
parliament, but is to that purpole utterly void; 
becauſe, the commonwealth being intcreſted in the 
C freedom 
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freedom and conſequence of ſuch elections, the 


ſame cannot be reſtrained in any ſort by any private 
—— whatſoever, 


Secondly, That the ſaid Tildens, by the com- 
mon-law of England, are ſuch inhabitants of Win- 
chelſey as ought to have voice in the ſaid election, 
their ſaid non-reſidence notwithſtanding ; becauſe 
it appeareth not that they removed to dwell elfe- 
where with a purpoſe there to ſettle, and never to 
return to Winchelſey again. And though they 
had no ſervants, or family, at Winchelſey, yet they 
kept their houſes in their own hands, and mighr 
return at their pleaſure. And if the abſence of 
three months, or more, under a year and a day, 
ſhould be ſuch a non-refidence as to make a man 
no inhabitant in ſuch a caſe as this, then one 
month's abſence, or leſs, by the ſame reaſon, might 
work the like effect, and ſo great uncertainty in- 
troduced, which would be very inconvenient. 


Beſides, the ſaid Tildens, having been always 
allowed and reputed as freemen and inhabitants 
in ſo many particulars as are expreſſed here before 
in the rehearſal of the caſe, ought not now, on 
the ſudden, to be put out, but muſt, at the time 
of this election, be allowed; eſpecially after their 

opinions, 
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opinions, or voices, by them intimated, or by 
others gueſſed at, which argueth apparent fraud, 
or practice, in the oppoſite party. | 


Thirdly, That an election of a burgeſs to the 
parliament, without due warning aforegoing, if 
any of the electors be abſent at the time of ſuch 
election, is void; for without ſuch warning, the 
electors know not where nor when to meet, and 
they are not bound to attend continually in expec- 
tation, when or where it ſhould be. 


Fourthly, That the ſaid warning, given for a 
meeting generally, without expreſſing the cauſe 
why, was an inſufficient warning; and, conſe- 
quently, the election thereupon void. For, unleſs 
the electors know beforehand what the cauſe of 
meeting is, they cannot adviſe or conſider ſufficiently 
with themſelves what to do; nor who, in their 
judgements, ſhould be the fitteſt perſons to be 
choſen, but ſhould go to a precipitate election, 
upon a ſudden propoſition, which may turn the 
commonwealth to prejudice. 


And whereas, by law, he that, being duly 
warned, doth yet abſent himſelf, loſeth his voice 
for that time; divers who, upon a general warn- 
C 2 ing, 
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ing, ſuppoſing the matter to be but flight and or- 
dinary, will peradventure make default, would nor 
ſo do, nor loſe their voice, if they were formally 
informed, as they ought to be, of the weight and 
conſequence of ſuch buſineſs as ſhould be handled, 
whereof none can be greater than for elections to 
the parliament. 


Fifthly, Albeit the ſaid Tildens ought to have 
voices in the election, and did give their voices for 
Sir Alexander Temple as aforeſaid, whereby there 
were ten of the electors prefent for him, againſt 
eight that were againſt him, yet there was no good 


election of him; for that they gave their voices 


too ſoon, before the precept read, and before the 
election was begun. For without a lawful precept 
they cannot proceed to an election; and whatſoever 
any elector ſpeak or ſay touching the giving of his 
voice, it is not of force, unleſs it be expreſſed 
judicially in a lawful aſſembly for that pur- 
poſe. | 


And howſoever the Tildens were at firſt minded 
to be ſor Sir Alexander Temple, yet, afterwards, 
upon reading of the precept, and debate with 
their companions, or upon better conſideration had 
with themſelves, they might have given their voices 

againſt 
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ugainſt him, and for ſome other. And if they had 
been duly warned, and then departed as aforeſaid, 
without the practice, or indirect procurement, of 


the mayor, they had utterly loſt their voices for 
this time. 


Sixthly, That there was no good election of Mr. 
Finch, for that the warning was undue as afore- 
ſaid; and, for that the ſaid Tildens were unjuſtly 
excluded. And in cafe the warning had been 
good, and the Tildens juſtly excluded, yet he was 
not well elected; for that of common right, in 
caſe of equality of voices, the mayor of a town 
hath no caſting, or over-ruling, voice in the affir- 
mative to carry an election, without the help of 
a cuſtom, or ſome other ſpecial matter, to enable 
nim in that behalf, whereof nothing appeared in 
this caſe. But the eleQors ought to continue to- 


gether, or meet again, by adjournment, till they 


can agree to an election by plurality of voices. 


Seventhl;r, That ſuch of the electors, who: ſo 
ftood for Sir Alexander Temple, had not made due 


election oi Mr. Finch, by their joining to return 


or make certificate of him to the Lord Warden 
in manner and form only as 1s aforeſaid. For that 
2 return, without a due election, when once the 
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ſame is made appear to the houſe, is to be ad- 


judged void, as wanting a good foundation. And 
albeit it be true, that in an aſſembly for an elec- 
tion, he which, at the beginning of the election, 
pronounceth his voice one way, finding the voices 
equally divided, may, before the aſſembly diſſolved, 
change his mind, and give his voice another way, 
and fo make a good election that way, by plurality 
of voices : yet, in the caſe in queſtion, thoſe 
who choſe Sir Alexander Temple, and yet joined 
to return, or certify, Mr. Finch, did it not by 
changing, or new-giving, their voices for him, but 
only as conceiving, erroneouſly, that the mayor had 
a caſting voice; and that ſo the election was 
thereby paſt and accompliſhed, and conſequently 
their voices involved in the ſame ; which, in truth, 
was not ſo; neither did they, during the aſſembly, 
do any thing touching the alteration of their 
voices; and, if they did, after the aſſembly diſ- 
ſolved, it was extrajudicial and void; the rather 
for that if an elector, when he hath given his 
voice one way, in a public aſſembly, aſſiſted and 


ſupported by his fellows, may afterwards controll 


it, by his voice, or hand, -or otherwiſe, in private, 
no man ſhall know when an election is finiſhed, 
and ſingle men may be eaſily corrupted, or mil- 
ied, for particular reſpects, to give their voices 
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amiſs ; which, by conſequence, might turn the 
public to much p 
Eighthly, That, upon the whole matter, there 
being no election at all in this caſe, Mr. Finch 
ſnould ſtand excluded and diſcharged from being 
any longer in the houſe ; and that a warrant ought 
to be made, which accordingly was made by Mr. 
Speaker, for a new baron, or burgeſs, to be choſen 
inſtead of the ſaid Mr. Finch. 


Ninthly, That the ſaid Paul Wymond, mayor of 
Winchelſey, for giving order for ſuch a cautelous 
warning to be made about the election, threatening 
and terrifying of the Tildens and Martin, three of 
the electors; unlawfully excluding the Tildens from 
their voices; ſeeking to draw the ſaid Sir Alexander 
into ſcandal, touching his religion, without caule ; 
had committed an offence againſt the liberties and 
privileges of the commons in parliament, and to 
the preventing and hindering a due election. For 
which, after report thereof made from the com- 
mittee, he was brought to the bar of the houſe, 
kneeling as a delinquent at bis firſt entrance; but 
then directed by Mr. Speaker to ſtand up, which 
he did. Whereupon Mr. Speaker, as the manner 


is, rehearſed to him the particulars of the offence 
C4 where- 
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wherewith he was charged, hearing his defence 


thereunto, what he could ſay for himſelf, and 
debating it with him as much as was convenient. 
Which being done, he was again withdrawn, 
while: the houſe adviſed and reſolved what to do 
with him. And conceiving no ſatisfaction by his 


defence, they did order and adjudge, that for ſuch. 


his miſdemeanor, he ſhould be committed to priſon, 


under the cuſtody of the ſerjeant at arms attending 


upon Mr. Speaker, for certain days; and then, upon 
his humble ſubmiſſion and acknowledgement of his 
fault, at the bar of the houſe, upon his knees, to be en- 
larged from hence ; and to make acknowledgement 
of his fault at Winchelſey, in the preſence of the 
jurates and the freemen there, before the writ for 
a new election ſhould be executed. Which judge- 
ment being agreed upon in the houſe, the delin- 
quent was again brought in, and fet at the bar on 


his knees; and Mr. Speaker, 'in the name of the 


houſe, pronounced judgement upon him for, and 
in the name of, the whole houſe. Which judge- 
ment was executed upon him accordingly.. 
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The Caſe concerning the Election and Re- 
turn of Burgeſſes for the Borough of 
Stafford, in the County of Stafford. 


'T P ON a petition, exhibited by Sir William 
Walter, knt. ſuppoſing that Matthew Cra- 
dock, eſquire, in the firſt place, and the ſaid Sir 
William Walter, in the ſecond place, were duly 
elected burgeſſes for the ſaid borough, to ſerve 
in this parliament; and, that yet, nevertheleſs, 
Richard Dyott, eſquire, was unduly returned in 
the place of the ſaid Sir William Walter; it was 
deſired,” by the ſaid Sir William Walter, that 
the ſaid Mr. Dyott might be diſcharged, and the 
ſaid Sir William Walter returned, according to 


the original and true election. Upon hearing of 


which cauſe, in preſence of the ſaid Sir William 
Walter, Mr. Cradock, and of the ſaid Mr. Dyott, 
and their counſel; it appeared, that upon the 
twenty-ſirſt of January, the mayor and ſome of 
the inhabitants of the ſaid borough being al- 
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ſembled to eonſult of a buſineſs touching their 
town-mills, one Mr. Dorrington unexpectedly pro- 
duced- a warrant, or precept, from the ſheriff of 
the ſaid county, for an election of burgeſſes for 
the parliament; whereupon divers of the electors, 
being formerly preſent, ſome others called by their 
friends, ſome of their own accord came alſo to 
the place, and moved to go to a preſent election, 


which was yielded unto. And the ſaid precept, 


or warrant, being read, Mr. Cradock was pro- 
pounded, and elected in the firſt place by a plu- 
rality of the voices of ſuch as were there preſent, 
without any contradiction; but touching Sir Wil- 
liam Walter and Mr. Dyott, for the ſecond place, 
there was ſome difference, and divers of the elec- 
tors were abſent. This being the caſe, it was 
clearly conceived by the Committee, and ſo re- 
ported to the houſe, and there reſolved, that the 
election was void for both burgeſſes for want of 
due warning, for the reaſons formerly delivered in 
the caſe concerning Winchelſey. But another point 
was moved, whereof ſome little doubt was conceived 
by the Committee ; namely, whether Mr. Cra- 
dock, againſt whoſe election and return no com- 
plaint, or motion, was made, nor petition exhibited, 
ought to be diſcharged out of the houſe, for the in- 
tufficĩiency of this election. And it was finally con- 

ceived 


Co] 

ceived by the Committee, and ſo reported tothe houſe, 
and there reſolved, that he might, and ought to be diſ- 
charged from ſerving any longer upon this return; 
for that the pretended election of both burgeſſes, 
being accompliſhed at, and in, one and the ſame 
aſſembly, or meeting, and the election of one of 
them void for ſuch a cauſe as runneth and ex- 
tendeth equally to both burgeſſes, namely, want 
of warning, their caſes cannot be ſevered; and, 
conſequently, the houſe, ex officio, and of neceſ- 
ſity, muſt take notice, that they are both in like 
caſe, and in right of the commonwealth, muſt 
give judgement accordingly. But if the election 
to both places were void for ſeveral cauſes, which 
might be made to appear for the one, without 
making it to appear alſo for the other; as if the 
one were void for lack of ſufficient number of 
voices, and the other by reafon of ſome undue 
preparation of voices, or the like ; there, though 
the election of both places were void, and 
the returns thereupon voidable, yet the election, 
and the return for the one place, being only com- 
plained of, the houſe, who are as well a council 
of ſtate and court of equity and diſcretion, as a 
court of law and juſtice, might take order to diſ- 
charge the one, and yet forbear to examine the 
caſe of the other, and ſo retain him ſtill in the 

houſe, 
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houſe. Wherefore, by order of the houſe, a 
warrant was directed to be made, and accordingly 
was made, by Mr. Speaker, for a new writ to go 
forth, for a new choice of two burgeſſes for the 
ſaid borough ; upon which new writ the ſaid Mr. 
Cradock and Mr. Dyott were both duly choſen, 
and again returned; and did thereupon ſerve in 
the houſe, as lawful members thereof. 
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V. 


The Caſe concerning the Election and Re- 
turn of one of the Burgeſſes for the Bo- 


rough of Blechingley, in the County of 
Surrey. 


PETITION was exhibited by Mr. Henry 
Lovell, gent. ſuppoſing, that whereas Sir 
Myles Fleetwood, knt. and the ſaid Mr. Lovell were 
duly choſen burgeſſes for the ſaid borough, yet 
Jobn Hayward, eſq; was unjuſtly returned inſtead 
of the ſaid Mr. Lovell, and prayed relief and refor- 
mation in the premiſſes according to juſtice, Within 
a few days after, another petition was exhibited by 
the borough-holders of the ſaid borough, juſtifying 
the election and return of Mr. Hayward, and 
charging the ſaid Mr. Lovell, and one Dr. Harris, 
parſon of Blechingley aforeſaid, with ſeveral miſ- 
demeanors, in attempting to prevent and diſturb 
the due election, and return, of Mr, Hayward; and 
procuring a colour of election for the ſaid Mr. 
Lovell, and a return of him thereupon; and for a 
practice 
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t 90 4 
a practice and endeavour from thenceforth, to in- 
novate and alter the ancient and ſettled cuſtom of 
election time out of mind uſed within the ſaid bo- 
rough : praying, that ſome puniſhment might 
be inflicted on the faid Mr. Lovell and Dr. 
Harris, and an order of direction to them, touch- 
ing the election of burgeſſes at Blechingley for 
the future; the rather for that the ſaid Sir Myles 
Fleetwood being returned a burgeſs for two places, 
namely, for Blechingley aforeſaid, and the borough 
of Launceſton in the county of Cornwall, the ſaid 
Sir Myles, in the open houſe, according to the 
law, and ancient uſage in ſuch caſes, made his 
election to ſerve for the ſaid borough of Laun- 
ceſton ; which eleCtion being accordingly recorded, 
the ſaid borough of Blechingley became thereby 
void, for one other new burgeſs to be choſen 
thereunto, inſtead of the ſaid Sir Myles Fleetwood. 
Upon this latter petition the houſe was moved, 
and upon ſome good probabilities ſhewed, that the 


practice and endeavour of innovation complained 


of was true, and no fair nor free election like to 
be had, until ſome order of direction was therein 
given. It was ordered, out of the care and diſ- 
cretion of the houſe, and to prevent further 
trouble or queſtion, that no warrant ſhould be 
made for a new writ to go forth to chooſe a new 
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burgeſs, in place of the ſaid Sir Myles Fleetwood, 


until the matter upon the ſaid ſeveral petitions were 


heard and determined, and a certain courſe of 


election for the ſaid borough directed by the order 


of the houſe. Shortly after, upon hearing and 
examining the matters of the ſaid ſeveral petitions, 
in the preſence of the ſaid Mr. Lovell, and his 
counſel, and in the preſence of the ſaid Mr. Hay- 
ward and Dr. Harris, the cafe appeared to be 
thus : 


The town of Blechingley is not incorporated, 
but it 1s, and hath been, an ancient borough by 
preſcription, or cuſtom, time out of mind : and 
wherein there are, and by all the time aforeſaid 
there have been, divers burgages, or borough-te- 
nements ; the freeholders, or tenants, whereof are 
called Burge-holders, and the lord of the ſaid bo- 
rough for the time being, hath alſo uſed to have 
a bailiff of or for the ſaid borough, to perform 
ſuch duties there, like the reeve, or bailiff, of an 
ordinary manor: and the ſaid borough hath uſed, 
and accuſtomed, time out of mind, to ſend two 
burgeſſes to every parliament, who have been re- 
ceived, and ſerved in parliament accordingly : and 
they have always, by all the time aforeſaid, been 
choſen by the ſaid burge-holders, reſident within 
me” the 
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the ſaid borough for the time being, or by the 


greater number of them, for that purpoſe, upon 


lawful warning, duly aſſembled, within the ſaid 
borough ; which being ſo, the ſheriff for the ſaid 


county of Surrey, having received his Majeſty's writ 


of ſummons for the parliament, dated the goth of 
December, 21 Jac. returnable the 12 Feb. follow- 


ing, did thereupon, 16 Jan. direct his precept, or 
warrant, to the ſaid bailiff and burgeſſes of the ſaid 
borough, thereby requiring them to execute the 
tenor of the ſaid writ of ſummons, in all things 
to them belonging; which ſaid precept, or war- 


.rant, 17 January, 21 Jac. was delivered to one 


Mr. Wright, one of the ſaid burge-holders, and he 


-acquainting ſome others of the ſaid burge-holders 
therewith, they toid the reſt thereof, infomuch as 
by this means, all of them had notice of it; and 


that the meeting for the election ſhould be at a 


certain and fit place within the borough, upon the 


two and twentieth of the ſame. month; at which 
time and place, ſeventeen of the faid burge-holders 


met, but the reſt abſented themſelves, albeit 
they had notice of the warning as atorefaid, 
neither was the ſaid bailiff then and there preſent. 


At and in this meeting, the ſaid Sir Myles Fleet- 
wood and Mr. Hayward were propounded, and 
choſen, to be the two burgeſſes for this borough 
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at this parliament by the greater number of 
voices of the faid burge-holders fo aſfembled, 
and by them returned over to the ſheriff by 
indenture accordingly ; but the reſt of the inha- 
bitants of the faid borough, not being burge- 
holders, did not attend at the ſaid meeting, nor 
had any warning thereof. — 8 Feb. being Sun- 
day, the bailiff of the borough proclaimed, or 
declared, openly in the church, that the next day, 
the burge-holders, and all the reſt of the inhabi- 
tants, ſhould meet to elect burgeſſes for the par- 
liament. Whereupon, the next day, divers of the 
ſaid inhabitants, to the number of thirty, met and 
choſe the ſaid Sir Myles Fleetwood and Lovell, 
and ſealed an indenture thereof betwixt them and 
the ſheriff; which indenture was alſo brought into 
the crown-office in the chancery, to be annexed to 
the writ of ſummons for the ſaid county. And upon 
this caſe, divers matters in law being moved and 
debated ; it was conceived by the Committee, and 
ſo reported to the houſe, and there reſolved ; - 


Firſt, That howſoever of common-right, in a town 
which is a parliamentary borough by preſcription, 
where no conſtant cuſtom for election doth appear, 
more perſons than in the caſe in queſtion, ought to 
have voice in election of burgeſſes to the parlia- 
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ment; yet by preſcription, or cuſtom time out 


of wid uſed, the election may be reſtrained to a 
quantity and fewer number, 


And albeit, as it was reſolved in the caſe of Win- 
chelſey, that no ordinance, or conſtitution, ean 
reſtrain, or alter, the common right, or frecdomy 
of ſuch election; yet, by cuſtom, the fame may 
be limited, or abridged: and, as well as a bo- 
rough by preſcription, or cuſtom, may gain a good 
right, and lawful title to ſend burgeſſes; ſo may the 
manner , of the choice of them, be alſo guided 
and directed by the like cuſtom, without any in- 
Jury to the commonwealth, fo as ſuch cuſtom be 
not unreaſonable in itſelf, as this cuſtom is not. 
And whereas, out of the form of certain mdentures 
of certain returns for burgeſſes to the parliament 
for this borough, in 7 E. VI. & 2 & 3 P. & M. 
& 14 Eliz. now produced, witneſſing, that ſuch 
and ſuch burgeſſes of the ſaid borough, by ſpe- 
cial name, et alii de communitate ejuſdem burgi, had 
theretofore returned the burgeſſes of the ſaid bo- 
rough for the parliament; it was objected by the 
council of the ſaid Lovell, out of the {aid words, 
et alii, &c.. that ſome others beſides the burgeſſes, 
or burge-holders, there, ought to have voice in 
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L 7 
ſuch election ; which others, they would iufer, muſt 
needs be the reſidue of the inhabitants there. 


1 


It was anſwered, and reſolved, that the form of 
the indentures, made in the country by ignorant 
perſons, or tranſcripted, per adventure, by {ome 
borrowed precedent of another borough, where 
the election is different, are not concluſive to bind 
the parliament, by any inference to be made out 
of the ſame : Et alli, Sc. may be well ſatisfied 
with this iaterpretation, that when the greater 
number of . the burge-holders duly aſſembled, 
which to this purpoſe, and for this time, are re- 
preſentatively all the burge-holders, and the whole 
commonalty of the ſaid borough, have choſen 

their burgeſſes for the parliament, and then ſome 
of them only by ſpecial name as for themſelves, 
and the reſt not named in the indenture of return, 
though joined in the election, do paſs an indenture 
in form as aforeſaid; theſe words, et alii, &c. 
may aptly be ſatisfied, by interpreting them to be 
meant, to be ſuch others, not eſpecially named iu 
the indenture, as did either join in the election, or 
elſe were preſent, and had their voices over-ruled 
by plurality of voices againſt them, or elſe had 
their voices involved, and bound, by the election 
made by the reſt in their abſence : for thoſe 
D 2 electors 
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electors that are preſent, and over- ruled by pfu- 
rality, or that are abſent at an election, if due 
warning be formerly given for their meeting, do 
ſo loſe their particular voices, that, by implication 
and conſtruction of law, the effect of ſuch their 
voices, paſſeth into the plurality of ſuch voices 
duly preſent at ſuch meeting. And when ſuch 
plurality of voices preſent, is once paffed, the 
voices of all that were abſent, and that were pre- 
ſent, and over- ruled by plurality, are included 
and involved therein: and then the choice is, in 
law, the choice, not only of the electors prefent, 
or of the major part of them, but of all the bur- 
geſſes and commonalty whatſoever of the whole 
borough, and may juſtly be returned, as the choice 
of them all. And it was further anſwered and 
reſolved, that Opiimus verborum interpres eſt con ſue- 
tudo. And it did not appear, by any proof pro- 
duced on the part of the ſaid Lovell, that ever 
any of the inhabitants of the ſazd borough, not 
being burge-holders, had voice in any ſuch elec- 


tion, nor ever claimed ſo to have, until this very 


time. 


Whereas, on the contrary party, it was plainly 
proved, by divers witneſſes, that the ſaid burge- 
holders only, made the elections for all the parlia- 

ments 
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ments holden within the memory of man now 
living. 


Secondly, It was conceived by the Committee, 
and fo reported to the houſe, and there reſolved, 
that the lord's bailiff of the ſaid borough, the 
ſame being no corporation, nor the ſaid bailiff the 
head officer there, but only the lord's miniſter, 
is not ſuch a perſon as ought to have receipt of 


the warrant, or precept, or the appointing of time 
and place, or giving of warning for this ſervice, 


which is for the King and commonwealth, and not 


for the lord of the borough ; who, by reaſon of 
his incereſt in the borough, hath nothing to do in 
the matter of ſuch election: and that therefore 
the precept ſo delivered to the ſaid Mr. Wright, 
being one of the electors, was well delivered; for 
it ought to be delivered to ſome of them, neither 
can one fingle warrant be well delivered to them 
all at once. 


Thirdly, Tt was conceived by the Committee, and 
ſo reported to the houſe, and there reſolved ac- 
cordingly, that the ſaid precept, or warrant, al- 
beit it were directed to the bailiff and bur- 
geſſes of Blechingley, was good enough; for if a 
Warrant, precept, or return, for burgeſſes to the 
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parliament, have ſufficient ſubſtance, it hall not 
be adjudged void for want of form, for the rea- 
ſons expreſſed in the caſe of Southwark; and in 
this caſe, the direction of the precept being to 
the bailiff and burgeſſes, who are no corporation 
known by any ſuch name, the word bailiff js ſur- 
pluſage, aud the direction to the burgeſſes, who 
only have to do in the election, is ſufficient in ſub- 
ſtance, and ought to be interpreted and applied, 
only to ſignify ſuch kind of burgeſſes, namely, 
burge-holers, as have voice in the election. 


Fourthly, It was conceived by the ſaid Committee, 
ang ſo reported to the houſe, and there reſolved 
accordipgly, that the warning given for the time 
and place of election, in mannei and form only as 
aforcſaid, Was ſuſſicient. 

For where there is no known or ſpecial officer 
to this purpoſe within the borough, and the elec- 
tors arc many, and all in equal degree of right 
and intereſt, every one of them is a lawful officer 
to this purpoſe, to warn ſuch of his fellows as he 
thinks good, to meet at ſuch time and place as 
they appoint. Whercin, if all have convenient 
notice, by ſuch means as aſoreſaid, and that the 
major part of chem do meet accordingly, their 

warning 
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warning is good, and their aſſembly and voice 
thereupon lawful, without any general notice : 
for that the law hath not aſſigned any certain form 
of general notice to be given; albeit by the parti- 
cular cuſtom, time out of mind uſed in ſome places, 
upon ringing of a bell, or blowing of a horn, or 
the like, with the general and public declaration 
of the cauſe thereof, all men, without expecting 
for any particular warning, are to attend at the 
time and place ſo generally notified, or are to 
loſe their voices; but no ſuch cuſtom appeared 
in this caſe. So, upon the whole matter, the 
election of the ſaid Mr. Hayward was adjudged 
good, and the return of him made to ſtand in 
force; and the ſaid indenture concerning Mr, 
Lovell to be rejected. 


Fifthly, Touching the ſaid miſdemeanors com- 
plained of againſt Mr. Lovell, and examined in 
his preſence, beſides the ſuſpicions againſt him for 
his ill affection in religion, whereof no hold was 
taken in point of judgement, they appeared upon 
proof to be theſe: 


Firſt, That ſome money, though very little, had 
been given, on his behalf, to grant him voices, 
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Secondly, That he had threatened the town, to 
procure. the lady of the borough to withdraw a 
benevolence of fourteen nobles per annum from the 
town, if they choſe not him; and that ſuch as 
oppoſed him, ſhould be committed for the ſame. 


Thirdly, That he laboured to get ſome of the 
electors to retract their election of Mr. Hayward. 


Feurthly, That he procured the ſaid latter un- 
due meeting, and colourable election of himſelf, 
not only without any precept, but after denial by 
the ſherift to grant any new precept. 


Fifthly, That he delivered the ſaid latter inden- 
ture, of his own ſuppoſed clection, into the crown- 
office in chancery, without the ſheriff's conſent, 
who never ſealed counterpart thereof, nor ever ac- 
cepted it. 


Sixthly, That, to colour the matter, as if the 
ſheriff had returned it, he drew the under ſheriff, as 
about other buſineſs, to be preſcut in the ſaid 
crown- office, while the ſaid Lovell, in his preſence, 
but without his direction, delivered in the ſaid in- 
denture. 


Upon 
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Upon which particulars, it was conceived by 
the Committee, and ſo reported to the houſe, that 
the ſaid Mr. Lovell had committed an offence 
againſt the liberties and privileges of the com- 
mons in parliament, in attempting, by corruption 
and threatening, and other cunning and indirect 
proceedings, to hinder a due election, and to inno- 
vate a ſettled courſe of elections within the ſaid 
borough. 


To this opinion of the committee, the houſe alſo 
inclining, ſent for the ſaid Lovell; who, being 
heard, ſpoke for himſelf in ſuch ſort as Paul Wy- 
mond had done; and, giving no ſatisfaction, the 
houſe did afterwards order and adjudge, that he 
ſhould, for ſuch his offence, be committed priſoner 
to the Tower of London, during the pleaſure of 
the houſe ; and not to be enlarged till he made his 
ſubmiſſion, and acknowledged his fault upon his 
knees at the bar of the houſe ; and that he ſhould 
not be elected for the ſaid borough (hac vice) upon 
the new writ which was to go forth to chooſe a 
new burgeſs, in the place of the ſaid Sir Myles 
Fleetwood : which judgement, after it had been 
ſolemuly pronounced againſt him, kneeling at the 
bar, after the form mentioned in the caſe of Win- 
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chelſey, touching Paul Wymond, was 1 20 EXE» 
cuted upon * in all points, 
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Sixthly, Touching the miſdemeanors complained 
of againſt Dr. Harris; when the ſame came to be 
reported to the houſe, he was informed, that ſince 
the hearing thereof before the Committee, and 
their opinions delivered therein againſt him, he 
had, upon the next Sunday after, in his ſermon, 
much miſbehaved himſelf, in words tending to the 
diſhonour and ſcandal of the juſtice and proceed- 
ings of the Committee. 


Whereupon it was ordered, that he ſhould at- 
tend the Committee, and they to review the pro- 
ceedings; and alſo to examine this latter complaint 
touching Dr. Harris, and to report all things to- 
gether concerning him. According to this order, 
Dr. Harris was heard before the Committee, and 
the witneſſes produced; and, upon the whole mat- 
ter, the caſe touching him was found, and reported 
to the houſe, to be thus in effect: namely, 


That, in favour of the ſaid Lovell, and to fur- 
ther his election, he had publiſhed in the church, 
a letter, written by the lady of the ſaid borough, 
on the behalf of the ſaid Lovell: That he had, 


without 
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without warrant from the ſaid lady, threatened 
the taking off the benevolence of fourteen nobles 
per annum from the town, if they choſe not Mr. 
Lovell: That, being admoniſhed for being too 
buſy for a man of his profeſſion, in the matter of 
the faid election, he took occaſion to ſay, that no 
honeſt man would be of the mind, that church- 
men ovght to have no voice in elections to the 
commons houſe of parliament; and that he would 
never come more into the pulpir, if they ſhould 
be denied to intermeddle, and give voices in ſuch 
buſineſs : That he gave out, he would be even with 
ſuch as would not ſubſcribe for Mr. Lovell: That 
he joined with Mr. Lovell, to procure the ſecond 
pretended election, after a former election duly 
accompliſhed. | 


That, at a former examination of the matter be- 
fore the Committee, the ſaid Mr. Hayward, then 
and yet a member. of the houſe, was required to 
teſtify his knowledge rouching the matters then in 
queſtion : which, he doing, and concurring therein 
with other witneſſes, the ſaid Dr. Harris, though 
not with a very loud voice, yet in the hearing of 
ſome other members of the houſe attending at the 
ſaid Committee, ſaid, That all which Mr. Hayward, 
jn his teſtimony, had all&dged, was nothing bur lyes. 

And, 
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And, laſtly, when the ſaid Committee had, in 
their opinions, condemned him for miſdemeanors, 
then, in his ſermon, the Sunday following, he 
took for his text, out of the Goſpel for the day, 
the xxvith chapter of Matthew, and the 59th and 
61 verſes, in theſe words: © Now the chief 
ce prieſts and elders ſought falſe witneſſes againſt 
c“ Jeſus, to put him to death, but found none; 
« yea, though many falſe witneſſes came, yet 
* found they none: at laſt came two falſe wit- 
« neſſes, and ſaid, This fellow ſaid, **I am able 
© to deſtroy the temple of God, and to build it in 
three days. Upon which text, he ſaid plainly, 
in the entrance to his ſermon, that he had choſen 
this text concerning falſe witneſſes and falſe 
judges, becauſe himſelf had lately been ſenſible 
of the like wrong, and abuſed by falſe witneſſes ; 
and, intimating his caſe to be like Chriſt's, ſhewed 
how the whole bench, or court, ſought to ſuborn 
falſe witneſſes againſt him; and terming ſuch wit- 
neſſes by the name of lying knaves, and cunning 
naves, with other like words; which were clearly 
conceived by the committee, to be by him ſpoken, 
and intended, with particular reference to them, 
as they had executed the office of judges; and 
to che ſaid Mr. Hayward, Mr. Wight, and 

others, 
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others, as they had been witneſſes in the faid 


cauſe : the rather, for that the ſaid Doctor him 


ſelf, being ſtrictly examined of his meaning 
therein, confeſſed ingenuouſly, that, in his intro- 
duction to his ſermon, he ſpoke wich relation to 
the ſaid Mr. Wright, one of the ſaid witneſſes, 
as holding himfelf wronged by the teſtimony of 
the faid Mr. Wright: And, m his ſermon, com- 
paring his own cauſe to Chrift's cauſe; wherein 
the judges, as well as the witneſſes, were falſe of- 
fenders; he made no difference between any 
part of Chriſt's caſe, and his own caſe. Whereby 
it is evident, that he meant ſcandalouſiy, as well 
againſt the committee, as againſt the witneſſes. 


Upon which report from the Committee, the ſaid 
Dr. Harris being called to his anſwer in the open 
houſe, as the manner is in ſuch caſes, and giving 
the houſe no ſatisfaction to clear himſelf touching 
the premiſes; it was reſolved, and adjudged by the 
houſe, that he had committed ſeveral offences 
againſt the liberties and privileges of that houſe, 
in attempting, by indirec&t and unlawful means, to 
hinder a due election; and to alter the ancient 
courſe of elections within the ſaid borough ; and in 
ſcandalizing the proceedings and juſtice of the 
ſaid committee: deſerving the more puniſhment, 
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in regard he had abuſed the pulpit to his private 


malicious ends; and that, for ſuch his offences, 


he ſhould be brought as a delinquent to the bar 
of the houſe, and be there ſharply admoniſhed, 
and reproved for ſuch his faults; and to confeſs 
the ſame there upon his knees; and humbly to 
defire the pardon of the houſe : and upon the 
Sunday ſeven-night following, in the pulpit of his 
pariſh-church, in the entrance into his ſermon, 
again to witneſs the fame his faulr, deſiring the 
love of his neighbours, and promiſing reforma- 
tion. Which judgement was aftewards pronounced, 
and executed accordingly in all points. 


VI. The 


PF a ] 


VI. 


The Cafe concerning the Election and Re- 
turn of the Burgeſſes for the Borough of 
Chippenham, in the County of Wilts, 


OUCHING the ſaid borough of Chip- 

penham, there were three ſeveral petitions 
exhibited to the Committee ; the firſt by John 
Maynard, eſq; complaining, that he the ſaid John, 
being duly elected to be one of the burgeſſes for 
the ſaid borough, in this parliament, Charles May- 
nard, his brother, by miſtake of his Chriſtian 
name, in two ſeveral indentures, was unlawfully 
returned in his ſtead; and prayeth redreſs ac- 
cording to juſtice. 


The ſecond petition was in the name of the 


greater number of the burgeſſes of Chippenham, 
ſuppoſing, that they, having duly choſen John 
Pym, eſq; to be one of their burgeſſes; yet the 
bailiff of the borough, and ſome other burgeſſes 
and 
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and inhabitants there, who ought not to have voice 
in ſuch elections, had returned an indenture to the 
ſheriff, who had returned it over into the chancery, 
wherein Sir Francis Popham was named burgeſs 
for the ſaid borough, inſtead of the ſaid Mr. Pym; 


and prayeth redreſs alſo, according to juſtice. 


The third petition was of the ſaid Sir Francis 


Popham, .complaining of the unlawful return of 


the ſaid Mr. Pym in his ſtead; and prayeth redreſs, 
according to juſtice. 


Upon theſe ſeveral petitions, and by the di- 
rections of ſeveral ſpecial orders of the houſe, the 
cauſe was heard fix ſeveral times before the ſaid 
Commitree, in the preſence of moſt of the parties, 
and witneffes and council on all ſides; and there- 
upon finally the caſe appeared to be thus: 


The ſaid town of Chippenham being an ancient 
borough, that hath, time out of mind, ſent two 
burgeſſes to the parliament ; the indentures for 
the returns whereof, dated the 6th of February, 
7 Edw. VI. and 19 Sept. 1 Mary, were made be- 
tween rhe ſheriff of Wilts, for the time being, of 
the one part, and ſuch a one, by ſpecial name, as 
bailiff of the borough aforeſaid, and the burrefles 
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of the ſame borough, generally, without naming 
any, of the other part, under their common ſeal : 
but whether or no the ſame were incorporated, it 
appeared not. Queen Mary, by her letters patents 
of the 2d of May, in the firſt year of her reign, at the 
petition of the men and inhabitants of the ſaid town 
and borough, granted that the ſame ſhould conſiſt, 
de cetero, of a bailiff and twelve burgeſſes, by the 
name of the Bailiff and Twelve Burgeſſes of Chip- 
penham; and that there ſhould be in the ſaid 
borough two burgeſſes of the parliament; and 
that the bailiff and burgeſſes of the ſaid borough, 
and their ſucceſſors, upon the writ for election of 
burgeſſes for the parliament, to them to be di- 
rected, ſhould have power to chooſe two of the 
ſaid borough. After which letters patents, the 
form of indentures, for the ſaid borough, conti- 
nued to the ſame effect, until the 35 Eliz.; but then, 
a return was made, by indenture, between the ſheriff, 
of the one part, and ſuch a one, by ſpecial name, 
bailiff, and twelve more, by their ſpecial names, 
burgeſſes of the ſame borough, of the other part; 
which form continued conſtant until the time of 
this parliament. But it appeared, by proof of 
witneſſes, that at the election for ſeveral par- 
liaments in Queen Elizabeth's time, divers of 
the burgeſſes, inhabitants of the ſaid borough; 
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called Freemen, claimed to have voices in thoſe 
elections, though, liking the men that were choſen, 
complained not to the parliament for being ex- 
cluded; and it alſo appeared, by proof of witneſſes, 
to the ſatisfaction of the Committee, that for the 
election of their burgeſſes to the parliament, 10 Jac. 
the burgeſſes, inhabitants of the ſaid borough, 
called Freemen, were admitted, and did join in 
the election of John Hungerford, eſq; and John 
Rowles, gentleman, to be their burgeſſes, for that 
parliament, and in payment of wages for the ſame 
to the ſaid Mr. Rowles. Gifford Longe, now ſheriff 
of the county of Wilts, having received his Ma- 
jeſty's writ of ſummons for this parliament, made 
a precept thereupon to the bailiff and burgeſſes of 
the ſaid borough, for them to proceed to election 
accordingly. Whereupon it was admitted, that a 
lawful warning was given for a meeting to be had 
for that purpoſe, upon the 21ſt of January, 21 Jac. 
in the uſual place; at which time there met the 
bailiff, and eleven of the twelye incorporated bur- 
geſſes, at the place appointed, being an upper 
room, with the doors left open, and free for any 
man to enter that would. 


Then the ſaid precept being read, Mr. John 
Maynard, by the voices of the bailiff and all the 
7 ſaid 


LAY 

ſaid eleven incorporated burgeſſes there preſent, 
was clearly elected in the firſt place, and fo pro- 
nounced and acknowledged; without contradiction 
of any; divers others of the hurgeſſes, inhabitants 
of the ſaid borough, called Freemen, being at that 
time in the under room, not offering themſelves to 
come into the ſaid upper room, nor to join in the 
ſaid election, with the ſaid bailiff and incorporated 
burgeſſes. 


And, for the ſecond place, the bailiff, and five of 
the ſaid eleven incorporated burgeſſes, gave their 
voices for Sir Francis Popham, and the other fix 
for Mr. Pym; and not being able to reconcile this 
difference, the bailiff, and all the ſaid eleven in- 
corporate burgeſſes, agreed, and did adjourn the 
election for the ſecond burgeſhip until the twenty- 
third of the ſame month, in the ſame place, the 
ſaid other burgeſſes and inhabitants, called Free- 
men, continuing ſtill in the ſaid under room, nei- 
ther called to come up, nor offering to come up, 
nor denied to come up; and ſo the aſſembly for 
this time was diſſolved. At the time and place, 
appointed by adjournment, the bailiff, and all the 
twelve incorporated burgeſſes met; and thirty- two 
of the ſaid other burgeſſes, inhabitants, called 
Freemen, did then alſo attend; whereupon en- 
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tering again into the election for the ſecond bur- 
geſhip, the bailiff, and five of the incorporated 
burgeſſes, gave their voices for Sir Francis Popham, 


and the other ſeven incorporated burgeſſes, for 
Mr. Pym. 70 ck bbs 


But then all the other burgeſſes, and inhabi- 
tants, called Freemen, ſo attending as aforeſaid, 
being demanded by the bailiff, for whom they 
gave their voices, did all give their voices for 
Sir Francis Popham, and not one of them for Mr. 
Pym. 


Upon all which proceedings two indentures of 
return were made, dated the ſaid twenty-third 
day of January, 21 Jac. 


The firſt between the ſaid ſheriff, of the one 
part, and the ſaid ſeven incorporated burgeſles, 
by ſpecial name, who choſe. Mr. Pym, on the fe- 
cond part, with ſeven ſeals affixed, purporting an 
election of the ſaid Mr. Charles Maynard and Mr. 
John Pym by them, as the greater number of the 
ſaid ipcorporated burgeſſes. 


And the ſecond indenture, between the ſaid ſhe- 
xiff, on the one part, and the ſaid bailiff of the 
"Ih borough 
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borough and the twelve incorporated burgeſſes, by 
their ſeveral names, as well the ſaid ſeven who 
choſe and returned Mr. Pym, as alſo the other 
five who choſe Sir Francis Popham, and the ſaid 
thirty-two other burgeſſes being freemen, though 
not of the incorporated company of the ſaid bo- 
rough, by their ſpecial names, of the other part, 
with thirty-eight ſeals affixed, which is one for 
every name to the indenture, except ſeven, being 
the number that choſe and returned Mr. Pym, 
purporting an election of the ſaid Charles Maynard 
and Sir Francis Popham by the ſaid bailiff and 
twelve, and thirty-two. Both which indentures 
were returned into the chancery annexed to the 
ſaid writ of ſummons. 


This being the ſtate of the cafe, ſome points 
were declared by the Commitree, and ſome other 
points by them diſcufled, and reported to the 
houſe with their opinions, and there reſolved, as 
followeth : 


Firſt, The Committee, upon the evidence afore- 
laid, and alſo the houſe, upon the report thereof, 
did forbear to give any opinion of the point of fact, 
whether the ſaid borough were a corporation by 


prefcription, before the ſaid letters patents of the 
E 3 1ſt 


1 
©: 


L.A] 


1ft of Q. Mary, yea or no, as holding it not abfolutely 
material to the matter in queſtion ; for that clearly 
a borough may, by cuſtom, have lawful right of, 
and privilege to, ſend burgeſſes to the parliament, 
though it be no corporation ; or if it could not, 
yet, rather than the right of fuch boroughs, 
wherein the commonwealth hath intereft, ſhould 
be void or deftroyed for the want of being corpo- 
rate, they ſhould, and ought, to be taken for law- 
ful corporations, by the name of burgeſſes or inha- 
bitants, or by ſome other ſufficient name, to this 
particular purpoſe ; though to other purpoſes of 
taking and making grants of lands, or goods, or 
the like, they are no corporation. | 


Secondly, It was conceived by the Committee, 
and fo reported to the houſe, and there reſolved, 
that the ſaid charter of Queen Mary did not, nor 
could, alter the form and right of election for 
burgeſſes to the parliament, within the faid bo- 
rough, from the courſe there before, time out of 
mind, held ; fo as if before this ſaid charter, all the 
burgeſſes, and inhabitants, called Freemen, or any 
other larger number of qualified perſons, had al- 
ways uſed, and ought of right to make the elec- 
tion; then the charter, although it may incorpo- 
rate this town, which was not incorporate before, 

or 


CL. 38] 
or may alter the name, or form, of the corpora- 
tion there, in matters concerning only themſelves 
and their own government, rights and privileges; 
yet it cannot alter and abridge the general free- 
dom and form of elections for burgeſſes to the 
parliament, wherein, as aforeſaid, the common- 
wealth is intereſted. For then, by the like rea- 
ſon, that it might be brought from the whole 
commonalty, or from all the burgeſſes of a town, 
to a bailiff and twelve; fo might it be brought to 
a bailiff and one or two burgeſſes, or to the bailiff 
alone; which is againſt the general liberty of the 
realm, that favoureth all means tending to make 
the election of burgeſſes to be with the moſt in- 
differency; which, by common preſumption, is 
when the ſame are made by the greateſt number 
of voices that reaſonably may be had, whereby 
there will be leſs danger of packing, or indirect 
proceedings. And howſoever the ſaid letters pa- 
tents, touching ſome other points, may have made 
an alteration in the ſaid borough; yet, touching 
the matter of election of burgeſſes to the parlia- 
ment, the form remaineth, and the iame courſe is 
to be held as was of right, before the ſaid letters 


patent. 


E 4 Thirdly, 
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Thirdly, Tt was conceived by the Committee, 
and ſo reported to the houſe, and there reſolved, 
that more than the bailiff and twelve incorporate 
burgeſſes ought to have voices in the election of 
burgeſſes to the parliament for Chippenham; for 
ſuch arguments as may be made to "conceive the 
right of election, or who ought to be electors, out 
of the forms or words of indentures, ought not 
to be regarded, where the uſage and cuſtom of the 
elections hath not concurred with the forms of 
ſuch indentures; for the reaſons delivered in the 
caſe of Blechingley, and more ſtrongly in this caſe. 
For, in that caſe, the arguments out of the words, 
Et alii homines, tending to give a greater number 
of burgeſics, or inhabitants, intereſt in the election, 
which liberty the law favoureth, were not re- 
garded, but rejected, in a caſe, where by conſtant 
cuſtom and uſage, the election ſtood reſtrained to 
a limited and qualified number, 


And, in this caſe, if ſuch arguments ſhould be 
allowed, it would be to reſtrain the liberty of elec- 
tion againſt common right; where, by cuſtom and 
uſage, the ſame belonged to more voices than the 
bailiff and twelve incorporated burgeſſes. 


0 


i And, 


L 

And, whereas it was urged by the council of 
the ſaid ſeven incorporated burgeſſes, petitioners, 
that the words of the indentures of the 6 Feb. 
7 E. VI. and 19 Sept. 1 Mary, and ſo after the 
charter until the 35 Eliz. being by a bailiff and 
burgeſſes indefinitely, might well be ſatisfied, if 
only the bailiff and twelve joined in the election, 
and made the return of thoſe indentures. And 
that then the conſtant courſe of the indentures, 
ſince 35 Elizabeth, ſhould expound the generality 
of the former precedents, to be taken only con- 
cerning a bailiff and twelve burgeſſes. 


To this it was anſwered, and reſolved, that, as 
the ſaid words, bailiff and burgeſſes, might be 
true, if only the bailiff and twelve more were 
meant thereby ; ſo are they more proper, if the 
bailiff and all the other burgeſſes, freemen and 
inhabitants, be therein comprized : and for the 
courſe ſince the 35 of Elizabeth, it is to be in- 
tended, taat it was only by colour of the ſaid void 
charter, and the ſaid precedents and indentures, 
paſſed in ſilence and without oppoſition. But the 
right of the uſage, howſoever the indentures were 
penned, appeareth clearly by the ſaid claim in 


Queen 


1 An a * * env. » — = 
G . I 2 2 #40 
o — * s 44 — S how k — ” —ů a "— + = 2 gs — = 4 
= — 2 at, 3 "ID 2 1 * 8 0 - .* 1 „„ —j—ͤ—ͤ— U 
— K — ons as 4 a o—_— wt ay | 1164 - CY \ - 4 25S a D 5 
2 . , —— . 2 * ö N Y 
6 aw * 92 2 - wy oc Fe, —y 
- » any — * * — 4 8 . 
Cate , . - & * 3 * 7 * * _ — — — 
— At my — der -—« 
* - 1 


10 
j 
4 
* 
4 
. 


— — — 


— - * X 
o Ly — 44 
— —ñ— h — 


2 ——*— 
— — 


3 7 


— ** „„ RE Aer 7 nm - = 
— — r 5 
* Ps — - a » - — - 
| — * 


P_ » A - 
* * — 
e 


C 538 J 


Queen Elizabeth's time ; and proofs of the other 
burgeſſes and freemen, inhabitants, joining in the 
election the 1 Jac. now almoſt twenty years ſince, 
appeareth clearly to be for more than the bailiff 
and the ſaid twelve to have voices in ſuch elec- 
tions. 

Fourthly, It was conceived by the Committee, 
and ſo reported to the houſe, and there reſolved, 
that Mr. John Maynard was duly elected for one of 
the burgeſſes of the ſaid borough, upon the 21ſt 
of January, being the firſt day of meeting; al- 
beit none but the bailiff and eleven of the twelve 
incorporated burgeſſes were preſent at that meet- 
ing; for, taking it for granted, as it was ſo ad- 
mitted in this caſe, that due warning was given to 
all the electors for the time and place of this 
meeting, then all ſuch as were abſent did loſe 
their voices by the law, and thoſe only which 
did appear might lawfully proceed to an election, 
which accordingly they did; and the attending of 
ſome other of the electors, in an under room, 
without offering themſelves to come up to the 
election, nor declaring themſel ves to the contrary 
of Mr. Maynard's election, nor being denied ac- 
ceſs thereunto, is nothing material, but all one as 
if they had totally abſented themſelves, by keeping 

their 


[ 59 ] 
their houſes, or going about their ordinary af. 
fairs. | F" 42 1 


_ Fifthly, It was clearly conceived by the ſaid 
Committee, and ſo reported to the houſe, and there 
ordered accordingly, that the ſaid Mr. Charles 
Maynard ought not to ſerve in the houſe, but 
that the return of him ſhould be adjudged void, 
and a vacate thereof to be made, and the return 
to be altered, by turning the name of Charles 
Maynard into John Maynard, which was effected 
accordingly. For the commons in parliament are 
not to be concluded by the indentures, or return, 
of any county, city, borough, or port, if the 
fame be not warranted by a due election, which 
ought to be the ground of every return in par- 
liament. And albeir, that in other inferior courts 
of the common law, the court, and the party in 
that ſuit, are concluded by the falſe return of the 
ſheriff, in a cauſe between man and man; and the 
party grieved thereby left to his action upon the 
caſe, for his remedy againſt the ſheriff, to re- 
cover his damage for the wrong thereby done unto 
bim. Vet in parliament, becauſe the common- 
wealth hath an intereſt in the ſervice of every 
particular member of the commons houſe of par- 
liament, and ibis court, and council of flatg and 

FUNTIAY 
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ji dice, is guided by peculiar, more high, and politic 
rules of law and ſtate, than the ordinary courts of 
Juſtice are in matters between party and party; 
and, if in a caſe of a falſe return to the parliament, | 
the houſe of commons ſhould thereby be con- 
cluded, then ſhould it be in the power of the | 
ſheriff to fill the parliament with perſons never 
duly choſen, who, by preſumption, will not be 

indifferent ; and ſo may be a great means to over- 

throw, or much prejudice, the commonwealth ; for 

which, no fine, or. puniſhment, to be impoſed 

upon the ſheriff, or other parties, for ſuch undue 

returns, could ever make ſufficient ſatisfaction; 

and the ſtatutes which, in the affirmative, do in- 

fic any particular forfeiture, or penalty, againſt 

the ſheriff, or any other, for making a falſe re- 

turn to the parliament, are but for a further pu- 

niſhment and terror, and do not abridge, or take, 

any the antient and natural undoubted privilege 

and power of the ſaid commons in parliament, 70 

examine the validity of elections and returns con- 

cerning their houſe and afſembly, and to cauſe all 

undue returns, in that behalf, to be reformed ; 
and to puniſh the offenders, concerning the ſame, 
according to juſtice, 


” 
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 Sixthly, It was conceived by the Committee, 
and ſo reported to the houſe, and there reſolved, 
that the faid Sir Francis Popham was duly elected 
in the ſecond: place, at the ſecond meeting, 23 
January ; for the adjournment by the bailiff and 
eleven, who were all that effectually attended 
the firſt day, and could not then agree, was a 
good adjournment. 


And, at the ſecond meeting, it being reſolved 
as aforeſaid, that more than the bailiff and twelve 
.ought to have voices in the election, Sir Francis 
Popham was then clearly choſen by plurality of 
voices of the electors, and conſequently ought to 
be returned accordingly. But the return of Mr. 
Pym ought not to ſtand. 


Seventhly, Touching the manner how the ſaid 
returns, ſo made as aforeſaid, ſhould be amended, 
it was conceived by the Committee, and ſo re- 
ported to the honſe, and there reſolved and or- 
dered, that the ſaid indenture, wherein Charles 
Maynard, together with Sir Francis Popham, 
were originally returned, being amended, and 
made John Maynard, inftead of Charles May- 
nard ; the ſaid other indenture, wherein Mr. Pym 
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3 
was ſo named and returned, ſhould be withdrawn ; 
and then John Maynard and Sir Francis Popham, 
who were the parties duly elected in the country, 
would alſo ſtand well returned upon record: and 
thereupon the ſaid Sir Francis Popham was ſworn 


and admitted into the houſe as a lawful member 
thereof. | | 


Note alſo, That the ſaid Mr. Pym, being duly 
elected, and returned one of the burgeſſes for the 
borough of Taviſtock, in the county of Devon, 
continued ſtill a member of the houſe for Tavi- 
ſtock, notwithſtanding he was diſallowed for Chip- 
penham. 


VII. The 
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The Caſe concerning the Election and Re- 
turn of Barons, or Burgeſſes, for the Port, 
or Borough, of Dover, in the County of 
Kent, being one of the Cinque Ports. 


PON two ſeveral petitions, exhibited to 

the ſaid Committee, the one in the name 
of the free barons, or freemen, inhabitants of 
Dover, being none of the jurates, or common 
council, there; and complaining, that they were 
not warned to come to the election of their ba- 
rons, or burgeſſes, for this parliament, but un- 
juſtly excluded ; and Sir Edward Cecil, knt. and 
Sir Richard Younge, knt. unlawfully returned, 
without having, or aſking, the petitioners conſent 
in their election; and praying redreſs, according 
to juſtice. | 


The other by the mayor, jurates, and common 
council of Dover; alledging, that their procee l- 
ings, 
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ings, touching their ſaid election and return, had 
been none other but ſuch as had been uſed in like 
caſes ever ſince the 3 Eliz. for above ſixty years 
rogether ; ſubmitting, if they had offended, and 
praying direction for the future. 


The matter was examined in the preſence of the 
counſel and witneſſes on both parties, and the caſe 
appeared to be thus: 


T hat the ſaid port, or borough, being to ſend 
barons, or burgeſſes, to the parliament, by pre- 
ſcription, or cuſtom time out of mind uſed, and 
ſtanding incorporated by the name of Mayor, 
Jurates, and Commonalty, which commonalty were 
antiently all the free barons, or freemen, inhabi- 
tants of the ſaid port, or town, not being jurates, 


or chief burgeſſes there; but at a cuſtomary aſ- 


ſembly, or court, called a Common-horn- blowing, 
becaule it is ſummoned by the blowing of a horn, 
holden in the town-hall of Dover, 26 Sept. 
3 Eliz. had and holden by the then mayor and 
jurates of Dover, being at that time ten, beſides 
the mayor and the whole commons, or com- 
monalty, of the ſaid town, whereof there were 
then preſent to the number of eighty-two ; and, 
being aſſiſt ed by their counſel learned in the law, 

10 
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it was agreed that there ſhould be thirty- ſeven 


of the diſcreeteſt commons, to be choſen by the 
mayor and jurates, who ſhould have power, for 
and in the name of the whole commons, to chooſe 
all officers in this rown, as burgeſſes to the parlia- 
ment, and all other officers belonging to this town, 
which have been accuſtomed to be clected and 
choſen by the commons; and, at the ſame af- 
ſembly, the ſaid mayor and jurates did elect and 
appoint, according to the fame order, or decree, 
full thirty-ſeven, out of the ſaid eighty-two com- 
mons, to the purpoſe aforeſaid; according to 
which ordinance, the ſaid thirty-ſeven perſons, and 
their ſucceſſors from time to time ſupplied, haxe 
been called the common- council of the ſaid port, 
or town, and they only for the whole commons, 
or commonalty there, have joined in the choice of 
the burgeſſes to the parliament, and other elec- 
tions, directed by the ſaid ordinance. The now 
mayor of Dover, having received a precept to 
proceed to election, cauſed notice, or warning 
thereof, to be given to the jurates, and to the 
ſaid thirty-ſeven, called now the Common, council, 
for a general meeting to be had about buſineſs of 
the town, not expreſſing the particular cauſe. 
At which time and place, the mayor, jurates, and 
thirty-ſeven appeared, and divers other free 
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barons, or freemen, inhabitants of the ſaid port, 
or town, though not ſummoned upon conjecture 
wherefore the meeting was, came, and claimed 
to have their voices in the election, and offered to 
join in the buſineſs; but, by the opinion and com- 
mand of the mayor, and jurates, and great part of 
the thirty-ſeven, they were denied their voices, and 
excluded from the election; and then the mayor, 
and jurates, and thirty-ſeven, proceeded and choſe 
the ſaid Sir Edward Cecil and Sir Richard Younge, 
who were certified to the Lord Warden of the 
Cinque Ports, and by him returned into the 
Chancery, as lawfully elected. 


Upon this caſe it was conceived by the Com- 


mittec, and ſo reported to the houſe, and there re- 
folyed : 


Firſt, That the ſaid ordinance of the third of 
Elizabeth, notwithſtanding the antiquity thereof, 
and the uſage according to the fame ever fince, 
ought not to conclude the right of the other free 
barons, or freemen, inhabitants of Dover, beſides 
the thirty-ſeven, now called the Common-councll ; 
nor ought the ſamc to bind, or prejudice, the pri- 
vilege, or intereſt, of the commonwealth, by re- 
ſtraining the freedom of an election to the parlia- 

| ment, 


_ 
ment, for the reaſons delivered in the caſe of Wins 
chelſey and Chippenham. Howſoever, peradven- 
ture as to the election of the officers of the town, 
touching their government there, and other mat- 
ters concerning themſelves, the ſame ordinance 
may be good; the validity whereof, in theſe re- 
ſpects, the ſaid Committee and this houſe did for- 
bear to diſpute, as a thing indifferent to the buſi- 
neſs in hand. | 


4 


Secondly, Whereas it was objected, that out of 
the long and conſtant uſage, agreeable to the faid 
ordinance, which hath continued for above fixty 
years, that the ſaid ordinance ſhould be taken but 
as a thing declaratory, and a confirmation of a 
former ancient uſage and cuſtom of the place, 
which may limit and reſtrain an election; albeit, 
no charter nor conſtitution can reſtrain the ſame : 
and it were inconvenient to diſturb a courſe of 
election ſo long ſettled, but upon very clear matter, 
to control the ſame, | 


To this it was anſwered, and ſo conceived by 
the Committee, and by them reported to the 
houſe, and there refolved, that it appeareth by 
the ſaid ordinance itſelf, that the ſame was a mere 
innovation ; for that there was not any ſuch name, 
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or number, of thirty-ſeven, within the town. in 
former times; but all the thirty-ſeven were elected 
and appointed only by virtue of that ordinance, 
and at that very aſſembly, 3 Eliz. And the very 
body of the ordinance rehearſeth, that the former 
elections of burgeſſes to the parliament, had been by 
the commons. So the ſaid ordinance betrayeth 
itſelf, and maketh the matter plain, that it cannot 
poſlibly be taken for a declaration, or confirmation, 
of a former cuſtom, but a mere introduction of a 
new courſe. And if there hath not been, time out 
of mind, ſuch a qualified number of thirty- ſeven, it 
1s then impoſſible that any cuſtom, or preſcription, 
can be ſettled in them, or for them. 


Thirdly, It was conceived by the Committee, and 
ſo reported to the houſe, and there reſolved, that 
the ſaid warning for the election was utterly inſuffi- 
cient, as well for the generality thereof, as alſo 
for that the free barons, or freemen, inhabitants of 
Dover, who ought to haye voices in the election, 
beſides the mayor, jurates, and thirty-ſeven, called 
now the Common- council, were not warned; for 
which ſce the reaſons delivered in the caſe of Win- 
chelſey. 


Fourthly, 
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-» Fourthly, It was conceived by the ſaid Com- 
tnittee, and ſo reported to the houſe, and there 
reſolved, that the, faid Sir Edward Cecil and Sit 
Richard Younge were unjuſtly returned, without 
any lawful election to warrant the ſame : for that 
divers of the lawful electors never were warned to 
attend the election, and ſome others of them which 
offered themſelves, were wrongfully excluded from 
the election, in form as aforeſaid. 
Wherefore it was ordered, that a warrant ſhould 
be made, which accordingly was made by Mr. 
Speaker, for a writ to go forth for a new choice 
to be had, of barons, or burgeffes, for the faid 
port and town of Dover; which new writ iſſuing 
accordingly, both the ſaid Sir Edward Cecil and 
Sir Richard Younge, whom the houſe found alto- 


gether innocent of any practice touching their 


former election, or return, were lawfully choſen 
by all the rightful electors, and duly returned ac- 
cordingly. 


Fifthly, It was conceived by the faid Committee, 
and ſo reported to the houſe, and there agreed 
and ordered, that no puniſhment ſhould be in- 
flicted upon the now mayor of Dover, for not 
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warning all the free barons, or freemen, there, 
inhabitants, to attend the faid election; albeit. of 
right they ought to have been warned, as perſons 
by law intereſted. in the election, the ſaid ordinance 
and uſage notwithſtanding; becauſe, by colour of 
the ſaid ordinance and uſage of ſixty years, or more, 
thereupon following, it might well be preſumed by 
the ſaid mayor, following the courſe of divers of his 
predeceſſors, that of right-they ought not to have 
been warned, and fo thg ſaid ordinance and uſage, 
by reaſon thereof, albeit it would not alter the 
right of election, when it was judicially brought 
into queſtion, yet the ſame was ſufficient to: ex- 
cuſe the ſaid mayor from puniſhment, ſa long as 
he did nothing of himſelf. corruptly, or by prac- 
tice, to any private end, but was merely miſled 
by miſtaking the law touching the validity of the 
ſaid ordinance, and the purſuant uſage thereupon 
had, by colour thereof. 


VIII. The 
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VIII. 


The Caſe concerning the Election and Re- 
turn of one of the Burgeſſes of the 
Borough of Arundel, in the County of 
Suſſex, : 


PON a petition exhibited for, and in the 

name of, all the burgeſſes and inhabitants 
of the ſaid borough, complaining, that Sir George 
Chaworth, knt. was unduly returned for one of 
their burgeſſes for this parliament, inſtead of Ri- 
chard Mill, eſq; who was duly elected, and ought 
to have been returned, deſiring juſtice and redreſs, 
according to their caſe. 


The matter was duly heard and examined by 
the Committee, whereby the caſe appeared to 
be thus : 


F 4 The 


4 3 8 - E - * 1 
r n n 


IN - 425 —— 


22 — 


1 
2 


N - 8 8 — 22 EY 7 wo ofa 
— p — _ - "I : — way. 4 
pu me a> no — * = 
— — — — a, * — oo —_— RES. 9 W — IE + —— 1 * þ 
> a q 2 93 A N # 
5 . 4 - e 
pr 8 1 1 ˖ c 
. os - — 1 1 * . hd 
IH — > *s 2 3 1 2 pe 
p TT - — - = 


—— —— 2 — * — — ˖ » x 
- yh bu * 


. WoL * 


— 


A 


YEE a 8 
. - > ä >. 
* a e 


* 2 / \ 24h 


—— ——ꝛů— —— ev 194 A tes oy 


E 

7 DA, 2 _ 

— — — — * — — > 
S - = 


LEES 


1 ] ⁰—·ÜO] ] ot ATE?” Dea ey In 9 I , 


a "_ ——_— 8 
„ 2 ů 2 as 
. — — — 


2 — 
— —— 
is, \ 


Wr a 
— — 2 ͤÄ— — 
* FC" o 


* ˖ N 


I ally.” 6 A 


E * 4 


The mayor of the ſaid borough having received 
a precept from the ſheriff of the ſaid county, to 
proceed to an election; it was admitted, that a 
time and place for the execution of the ſaid pre- 
cept was duly appointed, and lawful warning 
thereof given to all the electors. At which time 
and place divers of the electors met, and Sir 
Henry Spiller was duly propoſed and elected in 


the firſt place, and ſo publiſhed and . 
without contradiction. 


And for the ſecond place, there were propoſed 


the ſaid Mr. Mill and Sir George Chaworth, about 
ten of the clock in the forenoon, there being then 
preſent fifty-two electors, and no more; whereof 
twenty-ſeven were for Sir George Chaworth, and 
but twenty-five for Mr. Mill, as was afterwards 
diſcovered ; albeit, for the preſent, it was not diſ- 
covered which had the plurality of voices. Aud 
there came in four electors more, who all gave 
voices for Mr. Mill; and then the poll being de- 
manded and granted, it was found, by numbering 
of the polls, and ſo thereupon declared and ac- 
knowledged, that Mr. Mill, at the time of the 
polling finiſhed and pronounced, had twenty-nine 
voices, to twenty-ſeven, againſt Sir George Cha- 

Worth, 


— + — ot 2. 2 


C03 
worth. Whereupon, about twelve of the clock; 
the mayor refuſing. to diſſolve the aſſembly, all 
the electors departed, except the mayor, and the 


ſteward, and two more of the electors, who con- 
tinued there till after ſive of the clock at night, 
ſending, in the mean time, for ſuch electors as had 
been formerly abſent; and, by this means, be- 
tween five and fix of the clock at night, got the 
conſent and voices of ten more; which, coming in 
one by one for. Sir George Chaworth, made up in 
all thirty- ſeven voices for him, / againſt, twenty- nine 
for Mr. Mill. 


Upon this matter and caſe, it was conceived by 
the Committee, and ſo reported to the houſe, and 
there reſolved, that the ſaid Sir George Chaworth 
was not duly elected, nor lawfully returned; but 
that the ſaid Mr. Mill was duly eledted, and ought 
to be returned accordingly; for, that by the 
voices of twenty-ſeven, againſt twenty-five, for Sir 
George Chaworth, the election was not finiſhed, 
becauſe it appeared doubtful which way the plu- 
rality of voices was until, by numbering the polls, 
it might be diſcerned; and they which were for 
Mr. Mill, did not yield, or acknowledge, Sir 
George Chaworth to be choſen by plurality of 

| | voices, 
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voices, but the election continued ſtill undeter- 
mined; and they which pronounced their voices 
for Sir George Chaworth, before the election fully 
finiſhed, might have altered their voices, and 
have been for Mr. Mill, or for any other againſt 
Sir George Chaworth : whereof it followeth, that 
the four voices which came in for Mr. Mill, came 
in time enough, whilſt the election was ſtill in 
hand and unfiniſhed, and ſo were good voices for 
Mr. Mill, making it twenty-nine for him, againſt 
twenty-ſeven for Sir George Chaworth. And 
touching the continuance there, of the mayor, and 
ſome others with him, after the election finiſhed, 
which was fully accompliſhed upon the account, 
and pronouncing the number of the polls then 
preſent, eſpecially by reaſon of their continuing 
there in ſo few a number, and for ſo long a time, 
till ſuch an unſeaſonable hour: in caſe of a bo- 
rough where, by preſumption, the inhabitants 
dwell not far off, it was taken to be to no purpoſe, 
and the ten voices laſtly given to be ineffectual and 
void, as coming after the election fully paſt and 
determined: or elſe it might be in the power of 


an obſtinate and wilful mayor, or officer, to con- 


tinue the election at his pleaſure; and, perad ven- 
ture, to gain his own purpoſe, by weary ing out 
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the electors with attendance, to ſee the end os 


concluſion of the election. Wherefore, by order 


of the houſe, Sir George Chaworth was diſ- 
charged, and put out of the houſe; and the ſaid 
return was amended, and Mr. Mill admitted and 
returned inſtead of Sir George Chaworth. 


II. The 


* 


— i ; — 
4 —.- ut — 4+ q . of — 7 Fn, * 
- — c—a——_—_ 1 3 1 IS 27 1 2 
* — * 1 * * Py + 1 „ 
21 * a 8 * — „ þ _ * _ 7 9. 7 ö Y 
— — — 4 : 9 . 4 % —_ E on oo. EDSS TA 
. 7 A A 5 * * 2 
Ana Ax >» <= - — ck 64-1 as 1 4 k w . „ i kd 4 EM» 1 — wo 
« 4 a op > as . * . Ov * ? 1). - . * 8 - — n = - L 
ö K___— 5.5 r - 
- — * * 4 = - - Ar 2 2 
. — 288 „ — & *s A 2 8. * 
5 4 BE Sa _ 7 . — ee Lg 


3 „nene oo a 


#4 


The Caſe concerning the Election and Re- 
turn of Burgeſſes for the Borough of 


Newcaſtle Under Line, in the County of 
Stafford, 


TPON a petition exhibited by John Keeling, 

eſq; complaining, that he being duly elected 

one of the burgeſſes of the ſaid borough, yet 

Richard Leveſon, eſq; and Sir Edward Vere, knt. 

who were neither of them elected, were unduly 
returned, and praying juſtice and reformation. 


The matter was taken into conſideration, and 
the caſe appeared to be thus : 


A meeting was had within the ſaid borough, for 
the election of their burgeſſes to the parliament ; 
but it appeared not, neither one way nor the 

3 other, 


„ 


other, whether any due n was given * 
the ſaid meeting. 


At, and in, this meeting, the ſaid Mr. Leveſon 
was clearly choſen for the firſt place, and ſo pro- 
nounced and acknowledged by all the 2 pre- 
ſent, without contradiction. 


Touching the ſecond place, the ſaid Sir Edward 
Vere and Mr, Keeling were propounded, and 
divers voices given for the one, and divers for the 
other of them; and ſome doubt conceived who 
had the moſt voices. But upon a difference 
ariſing, what perſons, inhabitants of the ſaid bo- 
rough, ought to have voices in the election, and 
who not, the poll being requiſite to diſcern the 
truth who had the voices of moſt electors, was 
moved for and called upon, but not purſued by 
occaſion of the ſaid difference ; but the affembly 
diſſolved, and the ſaid Mr. Leveſon and Sir Ed- 
ward Vere were returned. 


Hereupon it was conceived by the Committee, 
and ſo reported to the houſe, and there ordered, 
that the ſaid election and return of Mr. Leveſon, 
for the firſt place, was good, and ſhould. ſtand. 
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Howbeit, it was objected and inſiſted upon, that 
by reaſon no due warning was made to appear for 
the ſaid meeting, wherein he was choſen, therefore 
the ſaid meeting was unlawful, and ya mg; 
the ſaid election. | 4 : 


But it was anſwered and reſolved, that albeit 
the precept for warning be in the affirmative, yer 
lawful warning, in all cafes, is generally to be 
preſumed, untit proof be made to the contrary ; 
for otherwiſe, it ſhould be in the power of any 
one, upon a pretence of want of warning, to trouble 
any burgeſs of the houſe, and make him bring 
proof, though from never ſo remote a part of the 
kingdom, to prove warning given for his election, 
which might be inconvenient ; and therefore, in a 
caſe of this nature, we mult ſtand to general and 
reaſonable preſumption, until expreſs proof be 
made to the contrary. 

But, touching the ſecond place, it was conceived 
by the Committee, and upon report thereof, ſo 
reſolved in the houſe, that no election at all was 
made of any burgeſs whatſoever, for the reaſons 
formerly expreſſed in the caſe of Winchelſey; and 
that the return of Sir Edward Vere was without 

warrant 


E 1 
warrant and unlawful. And therefore it was fur- 
ther ordered, that the ſaid Sir Edward Vere ſhould 
be diſcharged out of the houſe, and a warrant, 
made by Mr. Speaker, for a writ to go forth to 


chooſe one new burgeſs in the place of the ſaid 
Sir Edward Vere, 
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X. 


The Caſe concerning the Election and Re- 
turn of Knights for the County of 
Cambridge. | 


PETITION was exhibited to the ſaid 
Committee, by divers freeholders of the 
ſaid county, complaining, that, albeit Sir John 
Cutts, knt. and Toby Palavicini, eſq; were duly 
elected knights for the ſaid county to ſerve in this 
parliament ; yet, nevertheleſs, one Edward Ingrey, 
under-ſheriff of the ſaid county, had, by undue 
practice, cauſed Sir Edward Peyton and Sir Simon 
Steward, knts. to be falſely returned knights for 
the ſaid county to ſerve in this parliament, who, 
by virtue of the ſaid unjuſt return, had been re- 
ceived into the houſe accordingly, Whereupon, 
the ſaid petitioners prayed relief. 


This 


L. 8. ] 

This caſe being heard before the Committee, in 
preſence of the parties and their council on both 
ſides ; divers witneſſes on either part were produced 
and examined, and divers affidavits, taken before 
the maſters of the chancery, were offered in evi- 
dence on the behalf of either party, but were not 
admitted to be read : and, in effect, the caſe 
reſting wholly upon matter of fact, appeared to 
be thus : 


That the ſaid Edward Ingrey, the under-ſheriff, 
who managed this election in the abſence of the 
kigh-ſheriff, read the writ of ſummons at the due 
time and place, in the town of Cambridge; and 
that the freeholders of the ſaid county, having 
divers ſcholars of Cambridge, and divers ſerving- 
men and others, mingled amongſt them, declared 
themſelves, ſome for Edward Peyton and Sir Simon 
Steward, by calling upon their names, and going 
together in one troop, and others for Sir John 
Cutts and Mr. Palavicini, by calling upon their 
names, and going together in another troop, and 


ſo continuing for a good while. The under ſheriff, 


aſſiſted by ſome of the principal freeholders on 
both ſides, took two ſeveral views of the ſaid 
troops. But it was controverted and doubtful, 


upon either view, which troop had the greater 
G number. 
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number. Whereupon the poll was demanded on 
the behalf of Sir John Cutts and Mr. Palavicini. 
And the ſaid under-ſheriff, in words, promiſed, 
that he would ſwear the freeholders according to 
the ſtatute, and fo try out the right by the poll : 
but being engaged, as it ſhould ſeem, for Sir Ed- 
ward Peyton, he departed about twelve of the 
clock, without declaring who were elected knights 
of the ſhire, and went to the lodging of the ſaid 
Sir Edward Peyton, in company of divers of the 
freeholders which ſtood for Sir Edward Peyton ; 
and afterwards, without ever returning back to the 
place where the election was to be accompliſhed, 
cauſed the ſaid Sir Edward Peyton and Sir Simon 
Steward to be returned as aforeſaid. 


And in this caſe it was conceived by the Com- 
mittee, and ſo reported to the houſe, and there 
reſolved, that no election at all was had, or made, 
of any one knight of the ſhire for the ſaid county : 
but that all was void, by reaſon that the view 
being uncertain, and divers mingled amongſt the 
freeholders who ought not to have voices, nor 
could be diſtinguiſhed from the freeholders by the 
view, the poll was juſtly, and in due time, de- 
manded; and the denying thereof, or not accompliſh- 


ing thereof, in ſuch caſe of doubt, where neither 
; | fide 


* 
=s * 1 . 


fe 


wa 


L ® ] 


fide yieldeth to the other, turneth all into a nul- 
lity ** And therefore it was further ordered by 
the ſaid houſe, that the ſaid return made of the 
ſaid Sir Edward Peyton and Sir Simon Steward, 
ſhould be quaſhed; and that a warrant ſhould be 
made by Mr. Speaker for a new writ to go forth, 
for the choice of two knights for the ſaid county 
of Cambridge, to ſerve in this parliament ; which 
new writ iſſued accordingly. 


Secondly, It was conceived by the Committee, 
that the ſaid Edward Ingrey, the under-ſheriff, 
had committed an offence againſt the privileges of 
the houſe, in departing from the county-court 
without finiſhing the election by ſwearing and 
numbering the freeholders by the poll, as he 
ought to have done; and in cauſing the ſaid Sir 
Edward Peyton and Sir Simon Steward to be re- 
turned, without any election to warrant the ſame z 
which ſeemed to be done not without ſuſpicion of 
partiality in the faid under-ſheriff, towards the ſaid 
Sir Edward Peyton. Whereupon it was ordered 
by the houſe, that the ſaid Ingrey ſhould be ſent 
1 for, to appear in perſon to anſwer for himſelf ; and 


* Sec the reaſons formetly expreſſed in the caſes of South - 
work and Newcaſtle Under Line. 
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being called up accordingly, he was heard at the 
bar, as the manner is; and giving no fatisfaction, 
he was, by the order and judgement of the houfe, 
committed to the cuſtody of the ſerjeant attending 
this houſe. 


And it was further ordered, that he fhould ac- 
knowledge his fault, and make his ſubmiſſion at 
the bar of this houſe upon his knees, before his 
enlargement; which he performed accordingly. 


And, laſtly, that he ſhould make a further ac- 
knowledgement of his offence in the faid county 
of Cambridge, in the county-court there, imme- 
diately before the execution of the new writ. 


Thirdly, Touching the ſaid affidavits, it was con- 
ceived by the ſaid Committee, and ſo reported to the 
houte, and there declared and ordered accordingly, 
that they ought not to be admitted, or read, as 
proofs in this, or in any cauſe, touching elections 
and returns for the parliament : for that affidavits 


are, for the moſt part, camelouſly penned by the 


parties ſworn, or by their counſel, expreſſing only 
part of the truth, to the advantage of that ſide 


which they favour ; and rhe parties which make 


ſuch affidavits are not ſeen, to have their perſons 
- 6 and 


Lo ] 

and qualities conſidered of, nor are croſs-examined 
for the diſcovery of the whole truth: or, if affi- 
davits ſhould be allowed, yet to allow theſe affi- 
davits, taken before the maſters of the chancery 
for things not pertaining to that court, to be uſed 
as good proofs in parliament, were derogatory to 
the honour and power of this houſe. 


For albeit the writs of ſummons for the par- 
liament iſſue out of the chancery, and are returned 
into the crown- office of that court, and there kept: 
yet the houſe of commons in parliament, is a diſ- 
tin court of record of itſelf, and the going (þ 
forth of 'the writs from the chancery, is only as 
writs go forth from thence, returnable into any 
other court or place; and they muſt needs go | 
forth from rhence, where the great ſeal of Eng- 
land is kept, wherewith they are to be ſealed; and 10. 
the clerk of the crown in chancery hath but the 
cuſtody of the writs and returns, as for, and to, | 
the uſe of the commons in parliament, and as | 
records belonging to the houſe of commons ; and 
he is their officer, and attendant upon the ſame 
houſe to this ſpecial purpoſe ; and it were ill, by uſe 
ſuffering to be made of ſuch affidavits as of lawful 
proofs, to give any colour, or countenance, to the 
chancery againſt the commons in parliament ; and 
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it was publicly atteſted by divers of the moſt an- 
cient parliament- men, now members of this houſe, 
that, in their firſt times of ſitting in parliament, no 
ſuch courſe of affidavits in chancery, touching par- 
liament buſineſs, was practiſed or heard of. But 
this form is a meer novelty, and a late dangerous 
innovation, fit to be aboliſhed. 


And whereas it was obzeQed by ſome, that it 
were not good for the houſe to diſallow the uſe 
of all affidavits taken in chancery ; becauſe, as 
they ſuppoſed, this houſe cannot adminiſter an 
oath :—-Hereunto it was anſwered and alledged, 
that, it is true, this houſe hath of late years very 
much abſtained from adminiſtering of oaths, but 


it was not granted, that this houſe could not ad- 


miniſter an oath. Howbeit the diſpute and reſo- 
lution thereof was, at this time, declined, 


XI. The 
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XI. 


The Caſe concerning the Burgeſſes of Ag- 
mondeſham, alias Amerſham, Marlow, 
and Wendover, in the County of Bucks; 
and Hertford, in. the County of Hert- 
ford. E 
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7 HERE were four ſeveral petitions exhi- ( 
ö bited to the ſaid Committee by the bur- 1 
geſſes of the ſaid ſeveral boroughs; ſetting forth, | | 


that the ſame were ancient parliamentary boroughs 
by preſcription, or cuſtom time out of mind uſed, $94 
and ought thereby, and of right, to ſend each of 19 
them two burgeſſes to ſerve in every parliament ; 
offering to prove the ſame by record. 


And complaining, that the ſheriffs of e 214 
counties for the time being, both now, and for 
many parliaments laſt paſt, had neglected to fend 
warrants unto them for the election of ſuch buy- 
geſſes, whereby they could not, ner did, procert 
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to ſuch election; praying, that their right therein, 
might be conſidered of, and ſome order thereupon 
taken, agreeable to juſtice. Which petitions being 
held material, the matters thereof were ſeriouſly 
examined and diſcuſſed by the ſaid Committee. 
And upon bearing of Mr. Hakevill, being of 
counſel with the ſaid boroughs, in the preſence of 
Sir Robert Tleath, his Majeſty's ſolicitor general, 
being one of the Taid Committee, and after long 
debate thereof, it was alledged by the faid Sir 
Robert Heath, that information had been given 
to the King's Majeſty, that very many boroughs, 
in ſeyeral parts of the-realm, might make the like 
claim that thoſe four boroughs did, which might, 
peradventure, give occaſion of offence to his Ma- 
jeſty, if they ſhould ſeek to be all reſtored, by the 
example of theſe boroughs, and ſo cumber the 
commons houſe of parliament with an exceſſive 
and unneceſſary number. Hereupon the Com- 
mittee ordered, that Mr. Noy and Mr. Selden, 
being two of the ſaid Committee, and ſome others 
of the houſe, ſhould make ſearch among the re- 
cords concerning this buſineſs, and make report, 
to the Committee, what they found concerning the 
ſame; until when, further debate, or procceding, 
touching the ſame, was reſpited. 


According 


Richard de Mathſon and Ralph de Gande ; for the 


[ 10 | 
According to this direction and order of the 
Committee, a ſearch was had, and a report made 
to the Committee, by the faid Mr. Selden, that 
there were but two boroughs, unreſtored, ſanding 2 

in the like cafe with the faid boronghs. now in 
queſtion. Whereupon the Committee proceeded 
to the further hearing and final ordering of the 
matters in queſtion, and ſo found the caſe con- 
cerning the ſaid ſeveral MoxouUELs, to be chus: : 


In the bundle of returns, or rolls, of . taink 
of thoſe biſhops, abbots, and other prelates, which 
were ſummoned to come to the conncil, or parlia- - 
ment of the king, holden at Northampton 'the 
15 Nov. 1 E.I. whereon are indorſed the names Aue 47 4s 
of the knights, citizens, and burgeſſes, which came — 
to the ſame parliament, it appeared, that in the op 14 , 
ſame parliament, there ſerved as burgeſſes for the os Ms 2 
ſaid borough of Agmondeſham, alias Aera, 

ee. 
faid borough of Marlow, Thomas Callehoge ll.” oy 8 . 
Adam Richard; for the borough of Wendorer, . r 
Walter de Kent and John Sandewell; and for the red 
ſaid borough of Hertford, John Hubert and John , , be, 
de Weſteat; and in a ſchedule annexed to the writ Np 2 
of nen for the parliament, directed to the 1 


ſheriff”, 8 — 
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ſheriff of the ſaid county of Hertford, bearing 
teſte at Fulham, 23 April, 26 E. I. and returnable 
at York in inflante fefto Pentecoftis, it appeareth 
that John de Weſteat and Simon Balle were re- 
turned burgeſſes for the ſaid borough of Hertford, 
at that parliament; and by the indorſement and | 
return of the writ of re-ſummons for the parlia- q 
ment, directed to the ſheriff of the ſaid county of 
Bucks, bearing teſte at La Roſk, 26 Sept. 28 E. J. 
returnable at Lincoln in oftabis S'ti Hillarii prox” : 
futur, it appeareth, that Robert le Warnor and 5 
Ralph at Grove, were re-ſummoned to ſerve ac- 
[ cording to the ſaid writs, as burgeſſes for the ſaid 
[- borough of Agmondeſham ; and Richard de 
Mound and Richard le Veel, for the ſaid borough 
of Marlow; and Walter de la Hall and John de 


—— — —— r 4 2 


la Bury, for the faid borough of Wendover ; and 1 
| are mentioned by the ſaid indorſement and return, 2 
6 - to be the ſame burgeſſes who came to the laſt par- : 
| liament, or ſeſſion of parliament, intended by the 


ſaid writ of re-ſummons. And by the return made 

and indorſed upon the writ of re-ſummons for the | 
parliament, of the ſame teſte and return, directed / 
to the ſheriff of the ſaid county of Hertford &, it l 


1 Mr. Hakevill's MS. of this caſe ends here abruptly, and at the 
* bottom of the page is the following entry made by Mr. Hakevill: 
| | appeareth 


om ] 

appeareth that Simon Lovely and Ralph de Par- 
ſtead were re-ſummoned to ſerve, according to 
the ſaid writ, as burgeſſes for the ſai rough 
of Hertford ; but no records, for an s for 
parliament, were produced from the 28 E. I. until 
this day, proving that the ſaid borongh had, 
ſince that time, ſent any burgeſſes to the parlia- 
ment. 
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Upon this caſe the Committee was of opinion, 
that the four ſeveral boroughs had right to ſend 
two burgeſſes each to every parliament, and they 
ought to be all admitted accordingly ; ordering 
withall, - that their proceedings and opinions 


„The borough of Weobly, in the county of Hereford, being an 
© ancient borough-town, but having diſcontinued to ſend abopt 
«6 300 years, it appeared, by a return made about 300 years paſt, 
« that they did not ſend burgeſſes propter paupertatem. It was, 
« upon debate, ordered by the houſe, in the parliament 3 Car. 
«© that a writ ſhould iſſue out for the chooſing of burgeſſes there. 
«© Whereupon there were returned, as burgeſſes for that borough, 
% Mr, William Walter and Mr. William Tomkyns. At the ſame 
1% time the like order was made for Milborne Port in the county 
„ of Somerſet, the caſes being all one. For Milborne- Port 
„ were returned Sir Nathanael Napper and Mr. Philip Digby, 
„aud the elections were by all the inhabitants. See theſe cafes 


wat large in my Reports of 3 Car, for then I fat in the 
* chair: | 
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ſhonld be reported to the houſe, together with 
the reaſons of ſuch their opinions, which was ac- 
cordingly performed, and the reaſons were theſe : 


Firft, It was agreed, that the meer right by 
cuſtom, or preſcription, for a borough to ſend 
burgeſſes to the parliament, ought properly to be 
proved, by matter of record, out of the returns 
and rolls of memorandums, touching former par- 
Haments and other matters of record, and not by 
teſtimony of witneſſes, touching any matter of 


fact of their own knowledge, ſave for proof of 


the copies, or contents of records concerning the 
came; howbeit, touching the manner how elec- 
tion of burgeſſes in any borough ought to be 


made, teſtimony of witneſſes may be uſed. Where- 


upon it was concluded, that the want of proofs by 
witneſſes, to ſupply, of latter times, the cuſtom, 
or preſcription, of the ſaid ſeveral boroughs to 


fend burgeſſes to the parliament, was not any ma- 
terial defect. 


Secondly, It was agreed by the ſaid ſeveral re- 
cords of 1 E. I. and 26 E. I. and 28 of E. I. was 
ſaſficient proof that the ſaid four ſeveral boroughs 
reſpectively, had once good right to ſend burgeſſes 
50 the parliament, however they came ſince to be 

diſcontinued. 
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diſcontinued. For thereby it appeareth expreſsly, 
that the burgeſfes for every of the faid boroughs, 
did ſerve three times, at leaft, in parliament ; 
namely, in 1 E. I. I. and in the parliament, or ſeſ⸗ 
ions of parliament, in 28 E. I. for, by the return 


of the ſummons for 28 E. I. it was evident, that 


the burgeſſes which were returned for, and to 
come to, that parliament, or ſeſſions, were the 
ſame which came to the then laſt parliament, or 
ſeſſions of parliament, which feemeth was in the 
27 E. I. and it is 'twenty-feven years between the 


firſt and the laſt record, whereby it fo appeareth, 


that the ſaid boroughs ſent burgeſſes to the par- 
lament : in which mean time, and long time be- 
fore, were many parliaments holden ; whereof the 
writs of ſummons and returns were not now ex- 


tant to be found, whereby the ſaid burgeſſes were 


deprived of the means to prove, by record, their 
right and uſage to ſend burgeſſes to the parlia- 
ment. 


And therefore the more credit is to be given 
to theſe few records, of this nature, which are 
extant; and it is not to be preſumed, if theſe 
boroughs, or either of them, had uſurped 1 E. I. 


that then, after ſo long time, they ſhould have 
been returned again in 27 or 28 E. I. 


* * Mr. 
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* * Mr. Willis, in his Not. Parliamentaria, vol. I. p. 138, 
gives the following curious hiſtory of reſtoring theſe bo- 
roughs, which may not be deemed improper to be hereto ſub- 
Joined. —* In the parliament held 21 Jac. it being diſcovered, 
« by a ſearch made in the Tower of London, amongſt the an- 
„ cient parliament writs, by Mr. Hakevill of Lincoln's-inn, 
« that, in former times, there had been burgeſſes returned for 
« three boroughs in the county of Bucks, which, of later times, 
« had not ſent any burgeſles to the parliament, namely, the 
« boroughs of Wendover, Agmondeſham, alias- Amerſham, and 
« Great Marlow, petitions were referred to the commons houſe of 


« parliament, then fitting, in the names of thoſe three boroughs, 


e that they might be reſtored to the liberty, or franchiſe, of 
« ſending burgeſſes to the parliament, and that a writ might be 
« directed to the ſheriff of Bucks for that purpoſe, To which 
«« petition the houſe inclining, notice thereof was given to the 


King's Majeſty, who declared himſelf unwilling to have the 


number of the burgeſſes increaſed, declaring he was troubled 
& with too great a number already, and commanded his then 
« ſolicitor, Sir Robert Heath, being then of the houſe of com- 
« mons, to oppoſe it what he might; and moſt of the com- 
4c mons then of the houſe, underſtanding the king's inclinations, 
« did their utmoſt endeavours to croſs it. The main and legal 
« objettion made againſt it was, by the long diſcontinuance and 
« diſuſe in not ſending burgeſſes for above 400 years, the fran- 
&« chiſe for ſending burgefles to parliament was loſt. On the 
« other fide, on behalf of the boroughs, it was confeſſed, that 
« fince 28 Edw. I. it was not found by any record extant, that 
« theſe boroughy had ſent any burgeſſes; but it was alledged for 


« them, that moſt of the ancient records, ſince that time, are 
I 


— __————— 


" loſt ; which, if they might be found, it was conceived would 
& declare that they had ferit many times fince 28 Edw. I. 


7 « Secondly, 
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« Secondly, It doth appear that ſheriffs, in thoſe times, were ne- 


a gligent in ſending their precepts to boroughs to make choice 
| «© of their burgeſſes, for divers ſtatutes were made to compel 
s the ſheriffs thereunto; ſo that the not ſending the burgeſles 


« was not to be imputed to any neglect in the boroughs, and 
therefore the negligence of the ſheriff ought not to turn to 
their prejudice. Thirdly, The uſe, in theſe ancient times, 
« being, that the burgeſſes attending in parliament were main- 
« tained at the charge of the boroughs; when the boroughs 
„grew poor, the boroughs, only for that reaſon, neglected to 


«« ſend their burgeſſes to the parliament; therefore, now ſeeing 


« they were contented to undergo that burthen, or to chooſe 
« ſuch burgeſſes as ſhould bear their own charges, there was no 
« reaſon to deny that petition. La/tly, It was urged in behalf 
« of the burgeſles, that the liberty ot ſending burgeſſes to par- 


« lament, is a liberty of that nature and quality, that it cannot 


« be loſt by neglect of any borough; for every burgeſs ſo ſent 
<« is a member of the great council of the kingdom, maintamed 
« at the charge of the borough; and if ſuch a neglect may be 
4 permitted in one borough, ſo. may it be in more, and con- 
&« ſequently in all the boroughs of England; and then it might 
4% follow, that, for want of burgeſſes, there ſhould be no par- 
« lament. And as for theſe boroughs, it did anciently appear, 
that they were parliament boroughs by preſcription, and not 
« by charter; for every of them had their ſeveral forrens, and 


did pay fitteens, as parliamentary boroughs, 5, and not as othet Pc «1 Kee ; 
8 2 7 , 


r e, 


64 boroughs or t or towns. 


« This was the ſubſtance of that which was then alledged for 
« them by their counſel, Mr. Hakevill ot Lincoln's- inn, be- 
„fore the Committee for privileges and returns; at which time 
« Mr. Glanville, ſince created ſerjeant, fitting in the chair, did 
* * it to the queſtion ; and, upon the queſtion, it was reſolved, 
5 % that 
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e that a warrant ſhould be made to the clerk of the crown, to 
& make writ to the ſheriff of the county of Bucks, for the 
* chooſing of burgeſſes in thoſe three boroughs; of which refo- - 
« lution of the Committee his Majeſty taking notice, did, before 
ie the ſame was reported to the houſe, ſend unto the two chief 
« juſtices, requiring them to ſend him their opinions in the 
& point, who thereupon deſired Mr, Glanville to acquaint them 
« with ſuch reaſons as had been alledged by Mr. Hakevill. 
—® Whereupon the chief juſtices certified his Majeſty, that it was 
« juſt, a writ ſhould be awarded accordingly : and the opinion 
4 of the Committee being reported to the houſe of commons, 
< the ſame was there confirmed, neming contradicente. Where- 
c upon a warrant, under the Speaker's hand, was made to the 
< clerk of the crown in the chancery, for the making of ſuch 
| « a writ, which was iſſued out accordingly ; and thereupon were 4 
8 elected and returned to ſerve in the fame parliament the bur- p | 
. ac geſſes hereafter named: for Amerſham, Mr. William Hake- 1 
| « vill, Mr. John Crew; for Wendover, Mr. John Hampden, | { 
. -« wha beareth the charge, Sir Alexander Unton; for Marlow, . 
| & Mr. H. Burlace, Mr.. . . Cotton.“ 
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XII. 


The Caſe concerning the Election and Re- 
turn of Burgeſſes to the Parliament, for 
the Borough of Stockbridge, in the 
County of Southampton, 


PON a petition exhibited by Thomas 

Parſon and others, inhabitants of the ſaid 
borough, complaining, that Sir Richard Gifford 
and Sir Henry Holcroft, knts, were unduly re- 
turned burgeſſes for the ſaid borough ; partly in 
reſpe& no ſufficient warning, or notice, was given 
to the electors, of the time and place appointed 
for the election; and, partly, upon pretence of 
an undue preparation and practice, to get the ſaid 
Sir Richard and Sir Henry unlawfully returned, 
the indenture for that purpoſe being ſuppoſed to 
be ingrofled and ſealed before the meeting, 


The matter was heard and examined, but the 
petitioners failed in their proof. Nevertheleſs the 
H Committee 
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Committee delivered their opinions in this caſe, as 
in the caſe touching the borough sf Newcaſtle : 
Thar, for the reaſons there expreſſed, the proof of 
want of warning, or notice, of the time and place 
of election, ought to be made by him that com- 
plaineth of the election, or elſe it ſhall be pre- 
ſumed that there was a ſufficient notice, until the 
contrary; appear. 80 they gave order to report 
ſuch their opinion to the houſe, ;. and that they 
held the election and the return of the ſaid Sir 
Richard and Sir Henry, to be good and effectual. 
Which, upon report thereof, was ordered by the 
houſe accordingly. „ 
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XIII. 


The Caſe concerning the Election of one 
of the Knights of the Shire, for the 
County of Glouceſter. 


PON a petition, exhibited by Robert 

Poyntz, eſq; ſuppoſing, that John Dutton, 
eſq; and the ſaid Mr. Poyntz were duly choſen 
knights of the ſhire for the ſaid county, to ſerve 
in this parliament; and that one William Bird, 
under-ſheriff of the ſaid county, had nevertheleſs 
unduly procured the ſaid Mr, Dutton and Sir 
Thomas Eſtcourt, knt. to be returned as kaights 
of the ſaid ſhire ; humbly praying, that the ſaid re- 
turn might be amended, and the faid Mr. Poyntz 
received in the place of Sir Thomas Eſtcourt. 


The matter of the ſaid petition was exanined 
by the ſaid Committee, in prefence of counſel 
learned, and witneſſes on both ſides, and thereby 
the caſe in ſubſtance appeared to be thus; 
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At the county-court, holden at Payneſwick, in 
the ſaid county, upon the 14 Feb. 21 Jac. the ſaid 
under-ſheriff read the king's writ, and began the 
election between the due hours, 


Whereupon Mr. Dutton, Mr. Poyntz, and Sir 
Thomas Eſtcourt, were called upon by the free- 
holders in ſuch fort, that the ſaid Mr. Dutton Was 
agreed and admitted, without contradiction, to be 
choſen in the firſt place; but ſome doubt was 
conceived, whether Mr. Poyntz or Six Thomas 
Eſtcourt had the more voices for the ſecond place. 
Then was the poll, in due time, demanded ; but 
Sir Thomas Eſtcourt declared openly, that he did 
give his voice for Mr. Poyntz ; and as not deſiring 
the place for himſelf, but praying to be ſpared. 
Nevertheleſs the court and frecholders were ad- 
journed immediately to Payneſwick church, as to 
a fit place, to number the electors by the poll, 
which was there accompliſhed the ſame day: and, 
in concluſion, Sir Thomas Eſtcourt had above a 
hundred voices of freeholders more than Mr. 
Poyntz ; but withall, it appeared, that ſome few 
freeholders, who had pronounced for Mr. Poyntz, 
went away after the poll demanded, and before 
their names, or voices, were taken, or recorded; 

and 
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and ſome other freeholders, which came to the 
place after eleven of the clock, while the election 
was then in hand, were admitted to give voice, 
and numbered for Sir Thomas Eſtcourt. 


The queſtions in law; which hereupon were 
moved and debated, were theſe : 


: Fire, Whether Sir Thomas Eſtcourt was eli- 

{ gible, againſt his own conſent, and contrary to his 

Z deſire; and it was held clearly, that he was; and 

2 that no man, being lawfully choſen, can refuſe the 

b place; for the county and commonwealth have 

. ſuch an intereſt in every man, that when, by law- 

f; ful election, he is appointed to this public ſer- 

K vice, he cannot, by any unwillingneſs, or refuſal, 

F of his own, make himſelf incapable ; for that were 

3 to prefer the will, or contentment, of a private 

1 man, before the deſire and ſatisfaction of the whole 

4 country, and a ready way to put by the ſufficienteſt 

I men, who are commonly thoſe, who leaſt endea- 

9 vour to obtain the place. 

1 Secondiy, Whether the departure of ſome free- 

4 holders, before they were polled, bad made the 

1 election void. And it was alſo agreed, for clear [ 
b law, that it had not; becauſe it appeared not, that Fl 
2 any [0 


—— IS" - 
— 8 


de *; 
he, EN 


nn. 
-- «aa 


— 


— PPP 
0 2 


. v7 
12 


3 „ 2222 
3 . * d * 
* * O 
8 - . 0 © efbnte uSnyw 
— — 
= ” 
= —_— 


— — 


_—_ 
r 5 


* 2334 
— > : 


- 2 = 


— 


2 ith 0 ——— K ˖ a r 
— * — Ss * 


- 
WED 


tC ae 

any undue, or indirect means, was uſed, to make 
them depart before their time, and if they went 
away of their own accord, their voices are loſt, as 
if they go away about their own private buſineſs, 
or becauſe they dwell afar off, or for any other 
cauſe, without indire& procurement ; the rather, 
for that it the going away of a few freeholders, 
of their own accord, might make void an election, 
then it ſhould lie always in the power of thoſe 
which had the feweſt number of voices, by their 
departure before the poll finiſhed, to turn any 
election into a nullity at their pleaſure, which 
would be moſt inconvenient. 


Thirdly, Whether ſuch as came after the poll 
begun, and after eleven of the clock, did come 
time enough to give their voices. And it was 
held that they did ; for all favour is to be at- 
forded, in allowing voices to as many freeholders as 
reaſonably may be had, for the choice of thoſe, by 
whoſe voices in parliament, they and their heirs 
are to be bound for ever. 


And although the ſtatute doth appoint when 
the election ſhall begin, namely, between nine 
and eleven of the clock, yet it determineth not 
within what time the ſame ſhall be concluded. 

2 But 
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But if the election be begun within the lawful 
hours, it may be in diſpatch a whole day, or more 
days, by adjournment, if need require; for in 
ſome countries, there are ſo many freeholders as 
cannot be polled, or numbered, in one, or divers, 
days; and he that cometh any time of the day, 
while the election is in agitation and unconcluded, 
cometh time enough to give his voice, the whole 
election being but one continued act in law. So it 
was reported to the houſe, from the Committee, 
upon the whole matter, that Sir Thomas Eitcourt, 
in the opinion of the Committee, was duly elected 
and returned. Which opinion of theirs was con- 
firmed and ordered by the houſe accordingly. 
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XIV. 


The Caſe concerning the Election of one of 


the Burgeſſes for the Borough of Ciren- 
ceſter, in the County of Glouceſter. 


TPON a petition exhibited by Thomas 
Deaton, Walter Woodward, and divers 
others, inhabitants of the ſaid borough, on the 
behalf of themſelves and Sir Maurice Berkeley, 
knt. complaining, that Henry Poole, eſq; and the 
ſaid Sir Maurice Berkeley being duly choſen bur- 
geſſes for the ſaid borough, Sir William Maſter, 
knt. who was not elected, was unlawfully returned 
in the place of the ſaid Sir Maurice, by the finiſter 
practice and procurement of William Bird, the 
under-ſherift; praying the matter might be exa- 
mined, and the return amended, by putting in Sir 
Maurice Berkeley inſtead of Sir William Maſter. 
The ſame was heard and examined accordingly, in 
the preſence of the parties, witneſſes, and counſel, on 


both 
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both ſides. Whereupon the caſe, i in Ms 
was found to be thus: 


The ſaid borough had, time out of: mind, ſent 
two burgeſſes to ſerve in parliament; but it is not 
incorporate, neither did there any certain cuſtom, 
or preſcription, appear, who ought to be the elec- 
tors there. 


The general writ of ſummons for this parliament, 
being come to the hands of the ſheriff of the ſaid 
county, he directed his precepty or warrant, to the 
ſaid borough, to authorize them to — to 
election. 


But ſome doubt being conceived, who ought to 
have voice therein and who not; the opinion of a 
neighbouring ſerjeant at law was taken in the 
point, who ſet it under his hand, that he thought 
only the freeholders of the lands, within the bo- 
rough, ought to have voice in election. 


At the time and place appointed for the election, 
the ſaid under - ſheriff read the precept, by com- 
mandment of the bailiff; and then they went to 
the elections, wherein Mr. Poole was clearly elected 
for one of the baxgeſſes, in the firſt place, by 

moſt 
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moſt voices, without contradiction, and ſo declared 
and admitted. 


Tn the next place it was conceived, that Sir 
William Maſter had the greateſt number of voices 
of the inhabitants preſent, and ſo declared by the 
bailiff; but ſome queſtion being made by rhe 
competitors, and others, how the election ſhould 
be made, whether by the voice of all the inhabi- 
tants, or elſe only by the voices of the free- 
Holders ; the ſaid competitors and their friends did 
agree, that the election ſhould be only made by 
the frecholders; which agreement, the ſaid under- 
ſheriff there preſent, well knowing all the pre- 
miſes, did publicly declare. And it was demanded, 
on the part of the ſaid Sir Maurice Berkeley, that 
the freeholders might be numbered by the poll, 
thereby to diſcern clearly who had the moſt voices 
of freeholders only. 


The poll bemg demanded only in this manner, 
and ſo granted, ſome of the inhabitants went away 
unpolled ; and the aſſembly being adjourned into 
the church, the freeholders were there all polled 
by the under-ſheriff, in the preſence of the bai- 
Uff, an oath being firſt adminiſtered to every 

* elector 
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elector to declare whether he was a frecbolder, 
or not, before his voice was admitted. 

The poll being finiſhed, Sir William Maſter 
had five voices of frecholders more than Sir 
Maurice Berkeley; and then the aſſembly being 
adjourned back to the town-hall, where it began, 
it was ſolemnly propounded, by the bailiff, to the 
whole aſſembly, to know whom they would have 
in the firſt place, who anſwered all, © Mr. Poole,” 
without a negative voice; and for Sir William 


Maſter, in like fort, in the ſecond place. Where 


upon they were returned accordingly. 


This being the caſe, theſe queſtions were there- 
upon moved, debated, and refolved in the Com- 
mittee : 


Firſt, That there being no certain cuſtom, nor 
preſcription, who ſhould be electors, and who not, 
we mult have recourſe to common-right, which, to 
this purpoſe, was held to be, that more than the 
freeholders only ought to have voices in the elec- 
tion; namely, all men, inhabitants, houſcholders, 
reſiants within the borough. 


Secondly, 
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Secondly, That the under-ſheriff being preſent 
at the election, did not vitiate the election, albeit; 
in truth, he had nothing to do in the matter after 
the pretept once directed and delivered to the 
borough; but his managing the election, by the 
command of the bailiff, and in his preſence, was 
only as a clerk, or miniſter, to him, and not in 
Quality of a ſheriff, or under: ſneriff. 


Thirdly, That the agreement of competitors, or 
any others, cannot alter the law, or make an 
election, by freeholders only, lawful; where the 
ſame ought to have been by all the inhabitants, 
houſeholders, and reſiants, 


Fourthly, By the going away of ſome inhabt- 
tants, who had voice in the election, before they 
were polled, did not impeach the election. For 
that it appeared not that they went away through 
any fraud, or practice, of Sir William Maſter, or 
any other on his behalf, but rather through their 


own ignorance, in miſtaking the law, who ſhould 


be electors; for the opinion delivered by counſel 
learned, the agreement of the competitors, and 
the declaration of the under-ſheriff, could not any 
wiſe be ſuppoſed of malice, or ill meaning, and 

then 
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then ignorantia juris non excuſat, Wherefore, if 
fome electors did withdraw themſelves, thinking 
they had no voice, whereas indeed they had, this 
was nothing to the purpoſe, hut as if they had 
never come to the place, or;departed of their own 
accord, before the election finiſhed. In which caſe, 
the electors ſo departing, loſe their voices; but 
the election ſubſequent, is not thereby prejudiced. 


Fifthly, That the adminiſtering an oath to the 
frecholders in a borough, was an unlawful act: for 
ſuch an oath is only to be given in the county 
court, by the ſtatute, .in caſe of. chooſing knights 
for the ſhire, and not in eaſe of chopſing burgeſſes 
within a borough, | 

Sixthly, That the polling, or numbering, of the 
freeholders only, was an unlawful and void act, 
they not being the ſole electors. 


. Seutbly, That the ſwearing of the freeholders, 
and polling of them, however the ſame might re- 
fle& upon the under-ſherift, or others, in point of 
miſdemeanor ; yet the ſame did not, nor could, 
make void the election of Sir William Maſter, if 
otherwiſe he had a ſubſtantial and good election. 


That, 
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That, upon the whole matter, Sir William 
Maſter was well elected by che greater number of 
the due electors, namely, of the inhabitants, 
houſcholders, reſiants; for when he was declared 
by the bailiff to have the greateſt voice, and no 
man contradicted the ſame, nor demanded the 


- Polling, or numbering, of all the inhabitants ſo 


preſent, as admitting and allowing, that of ſuch 
kind of perſons he had the moſt voices, but de- 
manded the poll only of freeholders and of none 
others, it was a void demand of the poll ; for the 
reſt, and all that followed thereupon, was meer ſur- 
pluſage and idle, the electlon being duly: finiſhed 
and accompliſhed before. But if the poll had 
been demanded of all the inhabitants, houſe- 
holders, reſiants, then if the ſame had not been 
granted and taken accordingly, the election had 
been void, and a new writ muſt have gone forth 
to chooſe another in the place of Sir William 
Maſter; and if any one had reſted unſatisſed chat 
Sir William Maſter had the moſt voices of right. 
ful electors, he might have demanded the poll of 
them at any time, before the aſſembly was diſ- 
tolved, which laſted all the while the freeholders 
were in polling, and afterwards till Sir William 

Maſter 
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E 
Maſter was the ſecond time, and finally, declared 
burgeſs in the ſecond place. 


The caſe, with the opinion of the Committee, 
being afterwards reported to the houſe, it was 
there reſolved and ordered, upon the whole mat- 
ter, that Sir William Maſter was duly elected and 
1 returned for one of the burgeſſes of the ſaid ho- 
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XV, 


The Caſe concerning the Election for Ha, 
yerfordweſt, in the County of Pembroke. 


PON a petition, exhibited by Sir Thomas 
Cannon, knt. as well on the behalf of himſelf, 
as of the ſaid town and county; it was ſpecially ſet 
forth in the ſaid petition, how the ſaid Sir Thomas 
Cannon was duly elected burgeſs for the ſaid town 
and county; and that yet, nevertheleſs, Lewis 
Powell, eſq; was unduly returned in his ſtead. 
Wherefore the ſaid Sir Thomas deſired the matter 
might be examined, and juſtice done in the pre- 
miſſes. | 


At the day appointed for hearing thereof, divers 
queſtions in law were moved by the ſaid peti- 
tioners council, and ſome matters in fact contro- 
verted between the parties, which, in the end, 
reſted chiefly upon the validity and credit of an 

inſtrument 
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inſtrument produced by Sir Thomas Cannon. 


Whereupon, by order of the Committee, a letter 
was written to Sir John Stepneth, knt. and bart. and 
Sir William Wogan, knt. to examine and certify 
touching the validity and truth of the ſaid inſtru- 
ment, according to the preſcript of the letter; 
and the council on both ſides were directed to 
agree the caſe, and ſo preſent it to the Commit- 
tee; but before the return of any certificate from 
Sir John Stepneth and Sir William Wogan, time 
was ſet, by his Majeſty, for the concluding of this 
ſeſſion of parliament, in ſuch ſort, as the matter of 
fact, or matters in law, touching this buſineſs, 
could not any further be examined, or reſolved, 
in this ſeſſion. 


Whereupon it was moved and debated in the 
Committee, whether the matter of this petition 
might not be reſerved and adjourned, to be exa- 
mined and ordered in the next ſeſſion. 


And it was agreed by the Committee, and ſo 
reported, that it might; for the petitioners are in 
no fault, having duly exhibited and proſecuted 
their complaint from time to time. And as the 


ſame return, if it be grounded upon à good elec- 


tion, is ſufficient to enable Mr. Powell to ſerve 
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in another ſeſſion ; ſo, if his election be undue, he 
may as well be put out then as now, if there 
be cauſe. Beſides, it tendeth more to the indif- 
ferent ſervice of the houſe and kingdom, to have 
an undue election avoided at any time, than to 
ſuffer time to run againſt the houſe, and con- 
clude them to be ſerved with a perſon that was 


never choſen, only becauſe he could not be re- 


moved the firſt ſeſſion. Ir nullum tempus occurrit 
regi, ita nec reipublice. That election which was 
not good at the firſt, cannot be made good by 
tract of time; and if an unjuſt election, com- 
plained of in the firſt, may not be examined, and 
ordered, in the next ſeſſion, it will ſo far en- 
courage the delinquents, by delays, to protract 
the hearing of their cauſes, that, by this means, 
many undue elections may paſs unredreſſed. 


This opinion of the Committee being reported to 
the houſe, it was there reſolved and ordered, that 
the matter, touching the ſaid election, ſhould reſt 
juſt in the ſtate as now it did, till the next ſeſ- 
ſion. And then to be handled and determined, 
as it might have been in this, if we had now ſitten 
longer together. 
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XVI. 


The Caſe concerning the Election of one of 
the Burgeſſes for the Borough of Malmſ- 
bury, in the County of Wilts, 


A PETITION was exhibited by Thomas 
Baſkerville, and divers others, inhabitants 
of the ſaid borough, ſuppoſing, that Sir Edward 
Cecil and Sir Edward Warden, knights, being 
duly elected, and their indentures ſealed accord- 
ingly, the name of Sir Edward Cecil was after- 
wards, by corruption and abuſe, raſed out, and 
the name of Sir Thomas Hatton put in; and 
ſo the indenture returned by the ſheriff, charging 
the abuſe upon John Radcliffe, Thomas Waite, 
and others; and praying the return might be 
amended, and the miſdemeanor puniſhed accord- 
ing to juſtice. 
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To this purpoſe a day was aſſigned for the 
hearing of the cauſe, but none of the petitioners 
attended there to make good the ſurmiſes of the 
petition by proof; neither did any other, as amicus 
curiæ, move, or offer, any thing material to retard 
the Committee from declaring their opinions, in 
approbation of the election and return of Sir 
Thomas Hatton : wherefore it was by them 
thought fit, for the ſaving of time, and the more 
ſpeedy ſettling of the houſe, that the matter of 
this petition ſhould be rejected, and the election 
and return of Sir Thomas Hatton ratified and con- 
firmed. Which opinion of the Committee being 
reported to the houſe, the ſame was there re- 
ſolved and ordered accordingly. 


XVII. 
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XVII. 


The Caſg touching the Election of the 
Knights of the Shire for the County of 
Middleſex. 


F 


PETITION was exhibited by Richard 

Bancroft, and other freeholders for the ſaid 
county, complaining, that, whereas Sir Gilbert 
Gerrard, bart. and Sir John Franklyn, knt. were 
duly choſen, yet Sir John Franklyn was not re- 
turned, but Sir John Suckling, knt. comptroller 
of his Majeſty's houſehold, was unduly returned 
in his ſtead. Which matter they prayed might 
be examined, and the return amended, according 
to juſtice, and the privilege of the commons in par- 
liament. | 


This petition was delivered in by the hands of 
one Mr. Roberts, a member of the commons 


houſe, and a day was appointed for the hearing 
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of the matter, in the preſence of counſel and 
witneſſes on both ſides; but then it was declared 
to the Committee, that the petitioners being better 
informed and adviſed now than when their peti- 
tion was firſt preferred, deſired to withdraw the 
ſame, which alſo was atteſted by the ſaid Mr. Ro- 
berts, and two other members af the houſe. 5 
| | | 5 \ 
Upon this it was moved and debated, whether 
the Committee, ex officio, might, or ought, to 
proceed and examine the cauſe, Yea or No. 
And it was holden clearly, that they were not to 
be concluded by the neglect of the parties in not 
proſecuting their complaint, which peradventure 
they might deſert, by ſome underhand combination, 
to the prejudice of the whole kingdom, which 
hath an intereſt in the election of every member 
of the commons houſe of parliament ; the ill con- 
ſequence which might follow, by occaſion of ſuch 
as ſhall there ſerve without due election, trench- 
ing deeply upon the rights and liberties of the 
commonwealth, Nevertheleſs the houſe of com- 
mons, in ſuch caſe, have their election to examine 
the matter, ex icio, or to confizm the return al- 
ready made, at tneir pleaſure, as they ſee cauſe in 
their diſcretion ; for they are à council of fate 
and court of equity, teuching things appertaining 
3 to 
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to their cognizance, as well as a court of law ; and 
they may of themſelves queſtion any election, or 


return, although no party grieved do ever com- 


Plain. 


But, touching the caſe in queſtion, for ſo much 
as there appeared no ſuſpicion of fraud, or prac- 
tice, for withdrawing the petition, and ſo good 
teſtimony was given to the contrary thereof, the 
Committee thought fit it ſhould be withdrawn, as 
was deſired; and that the election and return of 
Sir John Suckling ſhould be allowed for good: 
which opinion being reported to the houſe, the 
ſame was there approved and ordered accordingly. 
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XVIII. 


The Caſe concerning the election and Re- 
turn of a Burgeſs for the Borough of 


Monmouth, in the County of Mon— 
mouth. 


IIR George Moore, knut. gave information to 
the reſt of the Committee, that Walter 
Steward, eſq; who was born in Scotland, in the 
time of Queen Elizabeth, but long ſince made a 
denizen of England by letters patent of his Ma- 
jeſty, being elected and returned as burgeſs for 
the ſaid borough, had forborn to come into the 
houſe, until he might have the opinion of the 
houſe, whether he were a perſon eligible to ſerve, 
Yea or No. | 


And therefore moved, that the Committee would 
confider of the caſe, and give ſome direction 
therein; alledging withall the caſes of Sir Ho- 
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ratio Palavicini and Levinus Monke, both aliens 
born, and only denized by patent, who were 
permitted to ſerve as burgeſſes heretofore in the 
commons houſe of parliament. -But hereunto it 
was anſwered by divers of the Committee, that 
no queſtion was made, nor exception taken to the 
return of thoſe aliens for burgeſſes; in which 
caſe it did not appear then to the houſe that they 
were ſuch ; and, prima facie, every one that is re- 
turned, is preſumed to be capable of the place, 
and well elected to the ſervice, until the contrary 
be ſhewed and proved, or confeſſed, to the ſatiſ- 
faction of the houſe. 


Wherefore, if this gentleman, Mr. Steward, 
had come into the houſe, he might have ſerved 
till he had been duly removed; and, peradven- 
ture, no exceptions would have been taken to 
him at all, or in a long time. 


As for example, divers infants, under the age 
of twenty-one years, have been elected burgeſles, 
and fo returned, who regularly are incapable of 
this ſervice ; yer, becaufe the law preſumeth them 
to be of full years till the contrary be made ap- 
pear, they may ſerve well enough till they be 
:ſplaced ; and the ſuffering of ſome ſuch, by 
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contivance, to ſerve in the houſe, is no proof that 
therefore infants are capable of the place. 


Therefore the queſtion touching this particular 
of Mr. Steward, being now moved, and the con- 
dition of his perſon confeſſed and agreed to be 
ſuch as aforeſaid, the ſame is now to be decided 
according to the rule of law and juſtice, which 
is, that an alien born, only made denizen by 
letters patent, but not naturalized by act of par- 
liament, is not, by law, eligible to ſerve as a bur- 
geſs amongſt the commons in parliament; for to 
have a voice, or intereſt, in making laws for the 
kingdom, is not committed to foreigners, who can- 
not but retain a ſpecial affection to their proper 
birth-place, and incline to favour the ſame, in 
ſuch occaſions as may occur concerning their na- 
tion; nor is it fit, that perſons not equally obliged 
to, or intereſted in, the ſtate of this kingdom, 
ſhould be admitted to the ſecret and great council 
of the ſame ; ſo as the Committee ſeemed to think 
clearly, that he was not eligible, yet did forbear 
to deliver any opinion therein, only directing the 
caſe and ſpecial matter to be reported to the houſe, 
and fo to leave it to their order and judgement. 
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Within very few days after a petition was ex- 
hibited to the Committee from the borough, to 
the effect of Sir George Moore's motion. 


Whereupon, upon the firſt opportunity, the caſe 
was clearly reported to the houſe, and there, after 
good debate and conſideration had thereof, it was 
declared and reſolved, that Sir Walter Steward 
was not a perſon eligible to ſerve as burgeſs 
for the ſaid borough, but no order was given at 
this time for the making of a warrant for a new 
election. But a good while after, namely, upon 
the 28 May, 22 Jac. being the day before the 
ſeſſion was to end, the houſe being further 
moved in the matter, it was there queſtioned, if 
Mr. Steward ſhould obtain an act of parliament 
for his naturalization, whether then his election 
and return might ſtand good : and it was held, 
that it could not, he being utterly incapable at the 
time of his election made. So it was now reſolved 
and ordered, that a warrant ſhould be made for 
the ſending forth a new writ, to elect another bur- 
gels in his place. 
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XIX. 


The Caſe concerning the Election of one 
of the Knights of the Shire for the 
County of Cumberland, 


HE Committee was informed, by a petition, 
exhibited by Sir Robert Banniſter, knt. 
with a certificate annexed from Mr. William John- 
ſon, clerk of the outlawries, that Ferdinando 
Huddleſton, eſq; who was elected and returned 
as one of the knights of the ſhire for the ſaid 
county, was outlawed at the time of the election, 
by twenty outlawries, all yet remaining in full 
force, at the ſuits of ſeveral perſons, whereof 
ſome were after judgements ; and thereupon the 
petitioner praycd the opinion and order of the 
houſe, according to law and juſtice. 


This being admitted to be the caſe, it was well 
debated in the Committee, whether the ſaid Mr. 
Huddleſton 
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Huddleſton was a perſon eligible ſo to ſerve in 
parliament, Yea or No. 


And it was objected againſt him, that he which 
contemneth the law, and ſuffereth himſelf ro ſtand 
outlawed, is not fit to make laws for others ; and 
that in the firſt ſeſſions of the parliament of the 
1% Jac. in the like caſe of Sir Francis Goodwin, he 
was directed to reverſe his outlawry, which was 
accompliſhed, and then he ſerved. But it was 
anſwered hereunto, that outlawries, before judge- 
ment, are, for the moſt part, gotten behind mens 
backs and without their privity ; and that it may 
ſo happen againſt the beſt man in a county; for 
outlawries after judgement, it was ſaid, they may 
be in default of ſatisfaction by ſuch as are put in 
truſt by the parties to prevent ſuch outlawries, or 
through the indire& proceedings of others, the 
party outlawed being in little or nq default; or 
admitting ſuch outlawries before, or after, judge- 
ment were never ſo orderly, or juſt, yet the 
nature of an outlawry is chiefly to diſable the 
party to his own prejudice, and not to the pre- 
judice of the commonwealth ; whereas if the 
moſt ſufficient knight, or eſquire, in the whole 
county, being outlawed, ſhould thereby be madę 
incapable to ſerye his country and the ſtate in par- 
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liament, it were no little prejudice to the com- 
monwealth, ſo to be deprived of the poſſibility to 
be ſerved by the worthieſt perſons. And it was 
remembered by ſome of the Committee, that in 
the 1 Eliz. in the caſe of one John Smith *, who, 
being outlawed, was elected and returned one of 


the burgeſſes for the borough of Camilford, in 


Cornwall, it was reſolved, upon the queſtion, - by 
the commons in parliament, that he was eligible, 
and might ſerve, his outlawry notwithſtanding. 
And fo in the 23 Eliz. in the caſe of one Friend; 
and in the 35 Eliz. in the cafe of one Mr. Kelli- 
grew, outlawed eighteen times ; and in the ſame 
parliament, in the caſe of Mr. Fitzherbert +, 
outlawed after judgement ; and touching the cafe 
of Sir Francis Goodwin, it was now declared, by 
ſome who were of that parliament, that divers of 
the judges did indeed deliver their opinions to 
the king, that they thought him not fit to ſerve, 
being outlawed ; howbeit, after good debate 
thereof in the commons houſe, to whom it be- 


longeth properly to judge in caſes concerning 


their privileges; it was there reſolved and ruled 


* Vide printed Journal of the Houſe of Commons, vol, I. 


P. 55. 


+ Vide Sir 8. Dewes' Journal, p. 5 14. 
t Vide Journal of the Houſe of Commons, p. 149, 15 1, &c. 
f upon 
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upon the queſtion, that Sir Francis Goodwyn was ö 
eligible, his outlawry notwithſtanding; though, 1 
for better ſatisfaction to his Majeſty, ſome direc- | 
tion, or intimation, was given, that he ſhould re- | 
verſe his outlawry, which was performed accord- | | 
ingly. But the records of the caſes before , i 
vouched, not being produced, it was thought good 6 
by the Committee, to forbear the delivery of any 


opinion in the caſe in queſtion, and ſo to report it 
to the houſe, waving it wholly to their reſolution | 
and order. And a report thereof being there made i 
accordingly, it was, upon debate, finally reſolved 
and ordered by the houſe, that Mr. Huddleſton 


was a perſon eligible and well returned, and that 1 
3 the ſame election and return, ſhould Rand and con- | 
* tinue in force. | 
4 \ N 
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XX. 


The Caſe concerning the Election and Re- 
turn of one of the Burgeſſes for the Bo- 
rough of Eaſt-Retford, in the County 
of Nottingham. 


IR Nathaniel Rich, knt. being elected and 
returned a burgeſs for the borough aforeſaid, 
and alſo for the borough of Harwich, in the 
county of Eſſex, made his election to ſerve for 
Harwich ; whereby the place of one of the bur- 
geſſes for Eaſt-Retford became void, and, accord- 
Ing to the uſual courſe of the houſe in ſuch caſes, 
a warrant was made by Mr. Speaker, for a new 
writ to go forth, for the choice of another burgeſs 
at Eaſt-Retford, in the place of Sir Nathaniel 
Rich; which new writ ifſued accordingly ; and 
thereupon John Darcy, eſq; was returned as duely 
elected. 


However, 
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However, two petitions were exhibited, the one 
by two of the aldermen and divers of the bur- 
geſſes of Eaſt-Retford, ſuppoſing the election of 
Mr. Darcy to be void ; and that they gave their 


voices to Sir Edward Wortley, knt. yet not pre- 


tending the election of Sir Edward Wortley to be 
good, but charging Edward Browne, their town- 
clerk, with divers miſdemeanors, in hindering the 
due election of Sir Edward Wortley, and pro- 
curing the unlawful return of Mr. Darcy, deſiring 
order for a new writ, and puniſhment of the ſaid 
miſdemeanor, 


The other, by the bailiffs and other ten alder- 
men there, ſuppoſing Mr. Darcy to be duly 
elected, yet charging Mr. Philip Spurling and 
others with undue practices, to have procured an 
election of Sir Edward Wortley, and with divers 
miſdemeanors committed in ſeeking to diſturb the 
election of Mr. Darcy, and praying that the delin- 
quents therein might be puniſhed as offenders 
againſt the privileges of the commons in parlia- 
ment. 


At the day appointed for the hearing of the 


cauſe, the counſel and witneſſes on both fides at- 
K tended ; 
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tended; but then it was alledged, on the behalf 
of, the firſt petitioners, that Mr. Darcy was dead, 
in whoſe death the queſtion touching his election 
was at an end, and, conſequently, the miſde- 
meanors touching the ſame, being but! incidents 
thereunto, could not be handled, 


For the former, it was agreed by all, that, in 


reſpet no petitioner did ſuggeſt, nor any as 


amicus curiæ did inform the election of Sir Ed- 
ward Wortley to be good, but only the election 
of Mr. Darcy to be void; which, if it had been 
ſo found and adjudged, yet Sir Edward Wortley 
could not be brought in, or returned, without a 
due election upon a new writ; and by the death 
of Mr. Darcy, were his election void, or not void, 
is come to paſs, that a new writ now, of neceſſity, 
muſt go forth, therefore the validity of his elec- 
tion is not now examinable; 


For the other matter, the whole Committee was 


clearly of opinion, that the miſdemeanors, on either 


ſide, touching the undue preparation, or diſturb- 
ance of the election, remained ſtill examinable; for 
the houſe of commons hath not only power to 
certify undue returns, but alſo to puniſh all of- 
fences committed to the carriage, or procurement, 
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of elections and returns, as contempts againſt the 
rights and privileges of that houſe: and albeit the 
election and return were lawful, yet may there be 
ſome ſuch: offences committed, touching the ſame, 
as may deſerve puniſhment. For example ſake, 
as it fell out in 12 Jac. in the caſe of Sir George 


Calvert and Sir Thomas Wentworth, knte. re- 


turned knights of the ſhire for the county of 
York, which election being adjudged good, yet 
{ome conſtables were puniſhed, by order of the 
houſe, for their miſdemeanors about the prepara- 
tion for that election. 


So the matter of the ſaid miſdemeanor, being 
deliberately heard and examined, the Committee 
found, and were of opinion, that in the paſſages 
touching the ſaid election, Philip Spurling, eſq; 
John Watt, clerk, Richard Welſh, and Henry 
Biſhop, had committed ſeveral offences againſt the 
privilege of the commons in parliament. "Theſe 
proceedings of the Committee, being reported to 
the houſe, the houſe did well approve of the Com- 
mittee's opinion in two ſeveral points, but in re- 
ſpect the principal matter was determined and 
ſettled by the death of Mr. Darcy, and the ſeſſion 
of parliament was to conclude within a day or 

K 2 two 
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two after this report made, and the offences com- 


mitted were not very enormous, nor proved, for 
the moſt part, other than by ſingle teſtimony, a 
motion was made, that the houſe, out of their 
grace and favour, would be pleaſed, in this caſe, 


to paſs by the matter of mifdemeanor alſo, where. 
unto they readily aſſented. 


XXI. The 
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XXI. 


The Caſe concerning the Election and Re- 
turn of one of the Burgeſſes, for the Bo- 


rough of Pontefract, in the County of 
Vork. 


P ON information to the houſe of commons, 

that, upon a new writ for the election of 
one burgeſs for the borough of Pontefract, in 
Yorkſhire, the ſheriff had ſpecially returned both 
Sir John Jackſon and Sir Richard Beaumond, which 
feemed to be repugnant and void. 


It was ordered, that the Committee of privi- 
leges ſhould examine the buſineſs, and make re- 
port thereof to the houſe; and, in the mean time, 
that both the ſaid Sir John and Sit Richard ſhould 
forbear to eome into the houſe: 
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According to the direction of this order, the 
Committee met, and took conſideration of the ſaid 
return, upon view of the record, whereby the 
caſe concerning the ſame appeared to be thus: 


That 24 Feb. 21 Jac. a writ iſſued, directed to 
the ſheriff of Vork, rehearſing, how Sir Henry 
Hollcroft, knt. lately elected for this preſent par- 
liament, which begun at Weſtminſter the nine- 
teenth day of the fame February, to be one of the 
burgeſſes for the borough of Stockbridge, in the 
county of Southampton, and alſo one of the bur- 
geſſes for the ſaid borough of Pontefract, in the 
faid county of York, had made his election to 
appear and ftand for the ſaid borough of Stock- 
bridge; giving commandment to the ſaid ſheriff to 
cauſe another burgeſs to be choſen, in the place of 
the ſaid Sir Henry Holleroft, for the faid borough 
of Pontefract. 


Upon which writ, Sir Henry Jenkins, knt. ſhe- 
rift of York, made a ſpecial indorſement, and re- 
turned to this effect, viz. That, by virtue of this 
writ, 26 Feb. 21 Jac. he had made a warrant to 
the mayor, aldermen, and burgeſſes of Pontefract; 
the which mayor, with divers aldermen and bur- 

6 geſſes 


[135 ] 

geſſes of the ſame town, the 11th of March, in 
the ſame year, made anſwer unto him, that they 
had elected Sir John Jackſon, knt. as by their 
indenture, under their ſeal, annexed, appeareth; 
and moreover certified, - that aſterwards, viz. the 
fame 1 1th day of March, in the year aforeſaid, divers 
other aldermen, and burgeſſes, of the ſaid town of 
Pontefract, by virtue of the ſame warrant, made an- 
ſwer unto him, that they had elected and choſen Sir 
Richard Beaumond, knt. to be burgeſs of the par- 
liament for the ſame town, as by another indenture, 
under their feals, alſo annexed, appeareth. 

Unto which writ, ſo indorſed, two indentures 
were annexed, both of them dated the 11th day 
of March, 21 Jac. The one between the mayor, 
aldermen, and burgeſſes of the town of Pontefract 
on the one part, and the ſaid ſheriff on the other 
part, teſtifying, that they, by virtue of a precept 
to them directed, from the ſaid ſheriff, bearing date 
the 26 of February laſt paſt, had elected the ſaid 
Sir John Jackſon ; and concluding, that, in teſti- 
mony thereof, as well the ſaid mayor, aldermen, and 
burgeſſes, as the ſaid ſheriff, interchangeably had 
thereunto put their hands and ſeals. To which in- 
denture was affixed a large ſeal, with the name of 


William Otes, mayor, and the names of more 
R 4 than 
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than forty others, * ſigned and ſub- 
ſcribed. 


The other indenture annexed, was between the 
ſaid ſheriff, of the one part, and William Tattom and 


fifteen others, by name, aldermen, within the bo- 
rough of Pontefract, and others, burgeſſes of the 
the ſaid town and borough, of the other part, 
teſtifying, that the ſaid aldermen and burgeſſes, 
according to the warrant of the ſaid ſheriff, had, 
the ſame day, elected, and, by this indenture, did 
chooſe Sir Richard Beaumond, knt. one of the 
burgeſſes for the ſaid town and borough of Ponte- 
fract; in teſtimony whereof, the parties aforeſaid 
to the ſame indenture interchangeably had put 
their hands and ſeals. To which indenture were 
fifteen ſeveral ſeals, with the name of William 
Tattom, and more than twenty ſeveral mens names 
ſubſcribed. 


This being the caſe, divers queſtions were there- 


upon moved, and clearly * upon by the 
Committee. 


Firſt, If a man be duly elected, and yet not 
well returned, he cannot ſit in the houſe until the 
return be amended; for a good election is only a 
ground 
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ground to amend an undue return, but not to ad- 
mit the party without a good return. | 


Secondly, If the return of the borough to the 
ſheriff, or of the ſheriff over to the court, have 
ſubſtance, it ſhall not be impeached for any waut 
of form, or ſurpluſage in matter. 
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_ Thirdly, If the return be abſolutely and irre- 
concileably repugnant, then the ſame is utterly 
void; as if the ſame parties, by ſeveral indentures 
of the ſame date, do return two ſeveral perſons 
to be burgeſſes, in one and the ſame manner, and 
for one and the ſame place, to the ſheriff, and he, 
in the like manner, do equally, and without diſ- 
tinction, return them over to the court; in ſuch 
caſe, neither of the parties, ſo returned, are to 
be admitted into the houſe, till the return be 
amended, 
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Laſtly, Upon the whole matter, it was clearly 
agreed by the Committee, that the return, as it 
was, had ſubſtance ſufficient to warrant Sir John 
Jackſon to come into the houſe, there to ſerve as 
one of the burgeſſes for the ſaid borough of Ponte» 
frat, until he may be removed upon complaint, 
and proof of his election to be undue, if there be 
0 cauſe, 
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cauſe, whereof: no petition, oe coriplaint, ws yet 


exhibited. 


The te of the Committee for this opinion 
were theſe. | 


Firh, It is to be preſumed, that the warrant 
directed by the ſheriff, was well directed, nothing 
-appearing to the contrary; and that is to the 
mayor, aldermen, and burgeſſes of Pontefract; and 
the indenture for Sir John Jackſon is by the ſame 
parties, which fully — bo ſatisſieth the 
precept. 


Secondly, Whereas the return of the ſheriff is 
'only, that the mayor, 'with divers aldermen and 
burgeſſes, did make anſwer unto him, that they 
had choſen Sir John Jackſon ; yet, in reſpect he 
referreth to the indenture itſelf, which is annexed, 
and therein the word © divers” is not inſerted, but 
c the mayor, aldermen, and burgeſſes in general ;” 
which, by common intendment, 1s either all, or 
the greateſt number of them, who, in law, have 
"the voice and power of the reſt, the indenture is 
to expound and qualify the words of the return 
in ſuch ſort, that, in ſubſtance, it is ſufficient. 


Thirdly, 
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ö Cy hirdly, The title of the parties to the indenture 1 
; 'for Sir Richard Beaumond, anſwereth not to the di- F 
rection of the ſheriff's warrant, nor can be preſumed 0 

to be made by the major part of the burgeſſes, or 1 

electors, for that the form thereof, in the conclu- 4 

ſion, purporteth, that it was paſſed only by ſuch 1 

whoſe hands, or ſcals, were ſet thereunto; which, f 

by the view, was a fewer number than the parties 1 

A ſubſcribed to the other indenture, . and conſe- 1 

quently the greater number of electors maketh the 

election. 4 

Fourthly, Tt appeareth, by the return, that the x 

indenture for Sir Richard Beaumond was not ex- 4 

hibited until the indenture for Sir Richard Jackſon ö 

had been accepted, ſo that it came unſeaſonably. þ 

And the ſheriff doth rather certify, or expreſs, the 

ſame to the court extrajudicially, than make it par- 6 
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cel of his return, as by the manner of his indorſe- 
ment of the writ appeareth. 


This opinion of the Committee, together with 
the reaſon of the ſame, being reported to the 
houſe, it was there reſolved and adjudged, that Sir 
John Jackſon might well come into the houſe upon 
the ſaid return, ſuch as it was; and, accordingly, 

having 
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having taken the uſual oaths, he was admitted, 


and there ſerved as one of the burgeſſes, de facto, 
for the ſaid borough of Pontefract. 


But then a petition was exhibited in the name 
of William Tattom and others, as burgeſſes of 
the ſaid borough, ſuppoſing Sir Richard Beaumond 
to have been lawfully elected; and that Sir John 
Jackſon was unduly, and without warrant, returned 
in his ſtead : deſiring examination and redreſs to be 

had, agreeable to juſtice, and the privilege of par- 
| lament. 


Hereupon the matter was fully and deliberately 
heard, in the preſence of counſel and witneſſes on 
both ſides; and the caſe, in ſubſtance, appeared to 
be thus: 


The borough of Pontefract, being a parlia- 
mentary borough by preſcription, was diſcon- 
tinued from the time of King Edward I. to the 
eighteenth year of the reign of King James, and 
then revived by order of the commons houſe of 
parliament, In the 4th Hen. IV. the king, by- 
letters patents, did incorporate the ſame, by the 
name of Mayor and Burgeſſes of the town, or bo- 
rough, of Pontefract, with power to elect thirteen 

comburgenſes, 


E 
comburgenſes, viz. twelve beſides the mayor; out of 
whom the mayor ſhould be choſen, &c. But by rea- 
ſon of the long diſcontinuance of the ſaid borough, 
there did not appear any known uſage, or pre- 
ſcription, by whom the election ſhould be made, 


| 
d 
f 


At the time of the election in queſtion, ſome 
doubt being conceived upon the view who had the 
greater number of voiees, Sir Richard Beaumond 
or Sir John Jackſon, it was demanded, on the part 
of Sir Richard Beaumond, that the electors might 
be numbered by the poll; which courſe was en- 
tered into, but diſturbed by the party of Sir Ri- 
chard Beaumond. Whereupon the mayor broke 
off the poll, and cauſed the indenture to be ſealed 
for Sir John Jackſon, 
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Out of this caſe theſe points were agreed upon 
by the Committee; | 


Firſt, Where no conſtant and certain cuſtom 
appeareth who ſhould be the electors in a parlia- 
mentary borough, there recourſe muſt be had to 
the common law, or common right. 


Secondly, That the ſaid charter of incorporation 


doth not, in words, extend, nor can the matter 
7 or 


C 142 J 
of any charter be of force to abridge, or alter, 
that common right, in caſe of an election to the- 
Parliament. 


Thirdly, That, of common right, all the inha- 
bitants, houſeholders, and reſidents within the 
borough, ought to have voice in the election, and 
not the freeholders there only, as was now pre- 
tended, on the part of Sir Richard Beaumond, 
who claimed to have the greateſt number of voices 
of men ſo qualified. 


Fourthly, That however Sir Richard Beaumond: 
claimed to be elected by moſt voices of freeholders 
only, yet the poll was well demanded on his. part, 
by the name of all the electors; which words com- 
prehended all inhabitants, houſeholders, reſidents 
there, as well as freeholders. Wherefore note 
the difference between the manner of demanding, 
the poll in this caſe, and in the caſe of Sir William 
Maſters for the borough of Cirenceſter, ; 


Fifthly, That the poll being duly demanded, and 
not effectually proſecuted, whereby it doth not cer- 
tainly appear who had the moſt voices of the due 
electors, the election is void; albeit the diſturb- 
ance grew of the part of Sir Richard Beaumond ;, 

for 
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for no place is without conſtables, and every man 
is an officer to ſee the peace kept; whereby ſuch 
diſturbance might be prevented as well in a bo- 


rough, as in a county at large, where the ſheriff 
hath poſſe comitatus. 


In concluſion, the Committee were of opinion, 
that a warrant ought to go forth for a new writ, 
the former election being void. Which being fo 


reported to the houſe, was there reſolved and or- 
dered accordingly. 


THE END. 
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F FIDAVITS not to be admitted or read as proofs, 
in any cauſe touching Elections and Returns, 


P- 84. . _"_ 1 4. tw 7” Corr fot Ch — 4 : 


An Alien nit BY on by Letters „ but not 
naturalized by Act of Parliament, is not by law eligi- 
ble to ſerve in Parliament, 122. 

Amerſham, Marlow, Wendover, and Hertford Boroughs, 
caſe of, 87—96. 

Antient Records ſaid to he loſt, 93, 94. 

Arundel Borough, caſe of, 71—-75. 


B 
Banniſter, Sir Robert, Knt. 124. 
Beaumond, Sir Richard, 133, 135, 136, 139, 149, 141,, 
142. " | : 
Berkeley, Sir Maurice, Kant. 104, 106, 107. 


Blechingley Borough, caſe of, 29—46. 
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Bromfield, Robert, Eſq; p. 7, 8, 9, 10. 
Bye-Law, Conſtitution, or Decree, cannot alter , 
Manner or Right of Elections to Parliament, 17 
L 
Cortes 2 e e tot” of of CF mm 
Gr? x corge, , N. 151 — . * 2 . 
Cambridge County, caſe of, 80—86, 
Cannon, Sir T homas, Knt. 112, 113. +] Ct 
Cecil, Sir Edward, Knt. 63, 66, 69, 115. 
A Charter cannot alter or abridge the form and right of 
Election for Burgeſſes to the Parliament, 54, 55, 66, 67. 
Chaworth, Sir George, Knt. 71, 72, 73, 74, 75. 
Chippenham Borough, caſe of, 47—63. "I 
Cirenceſter Borough, caſe of, 104—111. 
Corbett, Sir John, 3, 5, 6. 
Court and Counſel of Diſcretion and State, "as Hoa of 
Commons ſo tiled, 4, 27. | 
Cradock, Matthew, Eſq; 25, 26, 28. FT | 
Cumberland County, caſe of, 124—127. 
By Cuſtom a Borough may have lawful Right to ſend 
Members to Parliament, though it be no Corporation, 
$4» | 
Carts, Sir John, Kat. 90, 8a. 
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Darcy, John, Eſq; 128, 129, 130. 
Double Return, cates of, 8, 52, 133. 
Dover Borough, calc of, 63—70. 


Dutton, 
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Dutton, John, Eſq; p.'$9, 100. | 
Dyott, Richard, Eſq; 28, 26, 28. D 
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Finch, John, Eſq; 12, 16, 17, 21, 22, 23. "775 £ 75% 2 ; 
| Fleetwood, Sir Myles, Knt. 29, 30, 32, 41. . | 
{ Franklyn, Sir John, Knt. 117. | 
* 
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. Gerrard, Sit Gilbert, Bart. 115. | ü 
| Gifford, Sir Richard, 97, 98. g 
N Glanville, Mr. 95, 96. | 
; Glouceſter County, caſe of, gg—1, 
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Hakevill, Mr. 88, 90, 94, 95, 96. | 3 

Hatton, Sir Thomas, 115. | 

Haverfordweſt, caſe of, 112—11g. 

Hayward, John, Efq; 29, 31, 32, 39, 43. 

Heath, Sir Robert, his Majeſty's Solicitor General, 88. 

Hertford Borough, ſee Amerſham, 87, 

Holcroft, Sir Henry, 97, 98, 134. | 
bt L 3 Holland, 
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Holland, Sir Thomas, Knt. p. 3, 5, 6. 
Huddleſtone, Ferdinando, Eſq; 124. 
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Jackſon, Sir John, 133, 135, 137, 138, 139, 140, 141. 


Jenkins, Sir Henry, Kant. 134. 
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Keeling, John, Eſq; 76, 77. 
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Leveſon, Richard, Eſq; 76, 77. 

Liberties and Privileges of the Commons in Parliament, 
Offenders againſt them committed, 41, $3, 118, 131. 

Lovell, Henry, Gent. 29, 30, 31, 33, 39, 42. 


Malmſbury Borough, caſe of, 115, 116. 
Marlow Great, ſee Amerſham, 87. 
Martin, Richard, 16. | 


Maſter, Sir William, Knt. 104, 106, 107, 108, 109, 


110, 111. 
Maynard, John, Eſq; 47, 50, 58, 61, 62. 
Maynard Charles, Eſq; 47, 52, 53, 59, 61. 
Middleſex County, caſe of, 117—119. 
Mill, Richard, Eſq; 71, 72, 73, 74, 75. 
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Mingaie, Francis, Eſq; p. 7, 8, 9, 10. 


Monmouth Borough, caſe of, 120—123- 1 
Moore, Sir George, Knt. 120. Y 
* 
Newcaſtle Under Line, Borough, caſe of, IP 4 
Norfolk County, caſe of, 3—6. | ; 
Noy, Mr. one of the Committee, 88. a | 1 
Art , E. ee | . 
the * 2 e. 2 7 cans . x 
Ofder in ie It "pon Diviſions, a queſtion of, [ 
4, 5» 0. | . | q 


Dal rr, ee = ey 4% 4 HON uu. MXN. 
55 26.2 20 . = 


Pre cx, hr bo fore 2 tem „ A - 45 Q wb 1 2. 
Palavicini, Toby, Eſq; 80, 81, 82. 


Peyton, Sir Edward, Knt. 80, 81, 82, 83, "I 
Pontefract Borough, caſe of, 133—143. : 
Poole, Henry, Eſq; 104, 105, 107. | 
Popham, Sir Francis, 48, g1, 52, 53, 61; 62. ; ; 


Powell, Lewis, Eſq; 112, 113. 

Poyntz, Robert, Eſq; 99, 100. | 

Proofs given before the Committee to be 1 to the 
Houſe, 4. 


Pym, John, Eſq; 77 48, 51, 52, 53, 61. 
Per, 24 + 7 iP 4 .. „ a. A. 
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Reſolutions—The whole Kinsdom hath an intereſt in 
every particular Member, 118. 
7 Reſolutions 
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Reſolutions This Court and Couneil of State and Juſtice, 


is guided by peculiar, more high, and politic Rules of 
Low and State, than the ordinary Courts of Juſtice, 


p. 59, 60. | 
The Right by Cuſtom or Preſcription for a 


Borough to. ſend Burgeſſes, ought to be proved by Mat- 


ter of Record, and not by the Teſtimony of Wire 


92. 
The Matter of a Petition may be road a 


adjourned to be examined in the next Sefhon, 113, 114. 
The King unwilling to have the number of 
Burgeſſes increaſed, 88, 94. 

The form of Indentures of Return are hot 
concluſive to bind the Parliament, 35. 

The Houſe may queſtion any Election or Re- 
turn, although no party grieved do complain, 119. 
Where there is no certain Cuſtom of Preſcrip- 
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tion, recourſe muſt be had to Common Right, 107, 


141. 

The Houſe of Commons in Parliament is a 
diſtin& Court of Record of itſelf, 85. 

The Houſe of Commons the proper Judges! in 
Caſes eoncerning their Privileges, 126. 

The Houſe is as well a Council of State and 


Court of Equity and Diſeretion, as a Court of Law and 


Juſtice, 27. 
The Houſe of Commons is a Council of State 


and Court of Equity, touching things appertaining t 


theer Cognizance as well as a Court of Law, 118, 119. 
Refolutions 
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Reſolutioens—The Commonwealth hath an M in 
every particular Member, p- 59. —_- 

| The Committee not to be precluded rhe = 

ceeding by the neglect of the Parties, but my proceed 

ex officio, 85 „ 

Tue Commons in Parliament are not con- 

' cluded by the Indentures or Return, if the ſame be not 

warranted by a due Election, 5 g. 

The Agreement of Competitors or * can 

not ales the Law, 108, . 

The adminiſtering an Oath to. the Frecholders 

of a Borough, is an unlawful act, 109. 

Of Common Right, the Mayor of a Town 
hath no caſting or over-ruling Voice in caſe of an 
equality, 21. 

— Of Common Right, all 8 Houſe- 
holders, Reſiants within the Borough, have voices, 107, 


142. 
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The Houſe of Commons hath not only power 
to certify undue Returns, but alſo to puniſh all offences 
committed to the carriage or procurement of Electione 
= and Returns, 130, 131, 

f It is the antient and natural undoubted privi- 
lege and power of the Commons in Parliament to exa- 
mine the validity of Elections and Returns, and to 
punith offenders, 60. 

A man is eligible againſt his conſeht, and 
contrary to his deſire, and being lawfully choſen, can- 
not refuſe to ſerve, 101. 


Reſolutions 
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Reſolutions An outlaw eligible to ſerve i in Parliament, 8 
caſe of Mr. Huddleſtone, p. 124—127. Jos 

By preſcription, or euſtom, the right of Elec- 
tion may be reſtrained, limited, or abridged, 34. 

A Return without a due Election is void, 21; 22. 
If a Return be repugnant it is utterly void, 137. 
If a Return hath ſubſtance, it ſhall not be im- 
ee for want of form, 137. | 
| If a Warrant, Precept, or Return have ſuffi- | 
cient ſubſtance it ſhall not be adjudged void for 1 want | 
of form, 37, 38. gx 
Non-refſidence, Reſolution on, 18. 
Retford, Eaſt, Borough, Caſe of. 128—1 32. 
Returns amended, 61, 62, 75. Wer of er ale bo te 7 
Rick, Sir athaniel, knt. 128. 
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Selden, Mr. one of the Committee, 88, 89. 
Southwark, Borough, Caſe of, 7—11. 
Spiller, Sir Henry, 72, 73. 

Stafford, Borough, Caſe of, 25—28. 
Stepneth, Sir John, knt. 113. 

Steware, Sir Simon, knt. 80, 81, 83. 
Steward, Walter, eſq; 120, 122, 123. 
Stockbridge, Borough, Caſe of, 97. 
A Sir John, knt. 175 119. 
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Temple, Sir Alexander, p. 12, 16, 19, 20, 21, 22, 23. 
Tilden, Jonathan, 14, 16, 17, 20, 21, 23. 
Tilden, Daniel, 14, 16, 17, 20, 21, 23. 
Townſhend, Sir Roger, 3. 


| V. 
Vere, Sir Edward, knt. 76, 77, 79. 


| W. 
Walter, Sir William, knt. 25, 26. 
Warden, Sir Edward, knt. 115. 
Warning to Electors, Caſes and Reſolutions on, 19, 20, 
26, 22,32, 38, 58, 63, 68 ger 78, 97, 98, ri - 
Wendover, "fee Amerſham, 87 A 
Wentworth, Sir Thomas, = 131. 
Winchelſey, Caſe of, 12—24.— And Reſolutions there- 
upon, 17. 
Wogan, Sir William, knt. 113. 
Wortley, Sir Edward, knt. 128, 129, 130, 
Wymond, Paul, Mayor of Winchelſey, 12, 13, 23, 24. 


V. 
Yarwood, Mr. Richard, 7, 8, 9, 10. 
Younge, Sir Richard, knt. 63, 66, 69. 
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